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January 12, 2017 

Elizabeth Ottinger (3WP41) 
NPDES Permits Branch 
U.S. EPA, Region III 
1650 Arch Street 
Philadelphia, PA  19103 
Via email to ottinger.elizabeth@epa.gov  

Re:  Draft Municipal Separate Storm Sewer System (MS4) Permit for the District 
of Columbia, NPDES Permit No. DC0000221 

Dear Ms. Ottinger: 

The Natural Resources Defense Council (NRDC) appreciates the opportunity to comment 
on the draft municipal separate storm sewer system (MS4) permit for the District of Columbia 
(the “Draft Permit”).  These comments are additionally joined by Anacostia Riverkeeper, 
Anacostia Watershed Society, Audubon Naturalist Society, Chesapeake Bay Foundation, Clean 
Water Action, DC Environmental Network, Earthjustice, Groundwork Anacostia DC, Potomac 
Conservancy, Potomac Riverkeeper Network, Rock Creek Conservancy, Waterkeepers 
Chesapeake, and Wentworth Green Strategies. 

 We appreciate the efforts of the Environmental Protection Agency (EPA) and the District 
Department of Energy and the Environment (DOEE) to make the District’s stormwater program 
one of the strongest in the country.  Recognizing the strides that DOEE has made over the past 
five years, we want to see the District continue to advance its stormwater management efforts, 
rather than resting on the laurels of what it accomplished under its previous permit.  As the 
District’s draft plan for attaining stormwater wasteload allocations assigned under local total 
maximum daily loads (the “Consolidated TMDL Implementation Plan”) demonstrates, much 
work remains to curb stormwater pollution in the District before MS4 discharges meet legal 
pollutant limits and citizens have access to clean water.  We must continue investing in the most 
effective stormwater controls, on the most ambitious schedule possible, over the coming permit 
term.  Within this context, we offer the following comments on the Draft Permit. 

I. Legal Standards Applicable to the Draft Permit 

The federal Clean Water Act states that MS4 permits “shall require controls to reduce the 
discharge of pollutants to the maximum extent practicable,” otherwise known as the MEP 
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standard.1  Critically, it is the responsibility of the permitting authority to determine whether the 
permittee is meeting the MEP standard.2   In addition, all NPDES permits must include 
conditions adequate to “ensure compliance” with applicable water quality standards.3  The 
EPA’s Environmental Appeals Board has held that this requirement applies to MS4 permits.4  
Further, all point source discharge permits issued under the Clean Water Act, including MS4 
permits, must contain requirements “consistent with the assumptions and requirements of any 
available wasteload allocation.”5  Federal regulations provide that if water quality standards or 
wasteload allocation compliance cannot be achieved immediately, a “permit may, when 
appropriate, specify a schedule of compliance leading to compliance with CWA and 
regulations.”6  The Clean Water Act defines a schedule of compliance as “a schedule of remedial 
measures including an enforceable sequence of actions or operations leading to compliance with 
an effluent limitation, other limitation, prohibition, or standard.”7  Such schedules, including the 
Consolidated TMDL Implementation Plan, must be designed to achieve compliance “as soon as 
possible, but not later than the applicable statutory deadline under the CWA.”8   

II. Water Quality Standards & TMDL Implementation 

Many of the Draft Permit’s proposed requirements are based on elements of DOEE’s 
draft TMDL Implementation Plan, but that plan has not yet been approved by EPA because it 
falls short of legal requirements in various respects.  (We incorporate and attach our comments 
on the first draft of the plan for reference; although DOEE has released a revised draft of the 
plan, it does not fully address our concerns, some of which we discuss below.)  EPA may not 
incorporate elements of the plan wholesale into this Draft Permit if they do not meet the 
standards for MS4 permits. 

 The proposed 1,038-acre milestone, a core piece of the TMDL Implementation Plan and 
one of the most important conditions of this Draft Permit, is not sufficiently aggressive to satisfy 
the requirements applicable to MS4 permits and compliance schedules, and it must be increased.  
Other requirements incorporated from the TMDL plan delegate too much discretion to the 
permittee and invite impermissible self-regulation, so the Draft Permit must contain additional 
details and provide for adequate oversight by EPA and the public.  We note that many of the 
proposed planning requirements in the Draft Permit’s TMDL implementation section are 
exercises that DOEE should have done in the first place when it was developing the TMDL plan, 
and EPA is essentially giving DOEE an extension on the planning deadline established under the 

                                                 
1 33 U.S.C. § 1342(p)(3)(B)(iii).   
2 Environmental Defense Center v. EPA, 344 F.3d 832, 855-56 (9th Cir. 2003). 
3 40 C.F.R. § 122.4(d); see also 33 U.S.C. §§ 1311(b)(1)(C), 1342(a). 
4 In re Government of the District of Columbia Municipal Separate Storm Sewer System, 10 E.A.D. 323, 329, 335-
43 (EAB 2002). 
5 40 C.F.R. § 122.44(d)(1)(vii)(B). 
6 40 C.F.R. § 122.47(a). 
7 33 U.S.C. § 1362(17); see also Md. Code Regs. 26.08.01.01(B)(79). 
8 40 C.F.R. § 122.47(a)(1). 
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previous 2011 MS4 permit.  With this context in mind, we urge EPA to impose more specific 
and ambitious permit conditions than what this draft contains. 

A. The 1,038-Acre Milestone 

The Draft Permit’s core water quality-based effluent limitation is a so-called “5-year 
milestone” of 1,038 “acres managed,” with acreage sub-targets for each of the three major 
watersheds in the District.  (§ 1.5.3.1, Table 1.)  According to the Draft Permit, compliance with 
this requirement would constitute “adequate progress” toward compliance with WLAs for this 
permit term.  (§§ 1.5.3, 1.6.)  

As an initial matter, the text of this proposed requirement is so vague that it would be 
impossible to measure compliance with it or to enforce it.  Most fundamentally, the draft text 
does not even clearly state that the requirement pertains to management of stormwater runoff, 
although we presume that this is what EPA intended.  The proposed language also does not 
specify: (a) who is responsible for managing runoff from this land area, i.e., whether the District 
must implement runoff controls or whether it can take credit for controls implemented by third 
parties; (b) whether “1,038 acres” refers to total land area, or only land area that is covered by 
impervious surface, or something else; (c) whether the acreage total can be met anywhere in the 
District of Columbia or only within the MS4 service area; or (d) the standard to which runoff 
from this area must be managed (i.e., the 1.2-inch retention standard applicable to new and 
redevelopment, or some other standard).  Further, the language in the requirement’s introductory 
paragraph (§ 1.5.3.1) is confusing because it describes the milestone as “a collective reduction in 
all TMDL pollutants of concern other than trash,” but the milestone itself is framed only in terms 
of “acres managed,” which, as EPA notes in the Draft Permit’s fact sheet, “is not a direct 
measure of pollutant reduction.”9  EPA must revise the proposed language to resolve these 
ambiguities in order for this requirement to be clear and enforceable. 

 However, beyond the vagueness of the proposed text, the 1,038-acre milestone itself falls 
short of the maximum extent practicable standard for MS4 permits, does not meet the “as soon as 
possible” standard for compliance schedules, and violates the anti-backsliding provisions of 
federal regulations.   

(In light of the ambiguities discussed above, for purposes of the following discussion, we 
assume—based on the discussion in the Draft Permit’s fact sheet and information contained in 
the District’s draft TMDL Implementation Plan—that the proposed requirement means 
stormwater controls must be implemented in the MS4 area that, when standardized by drainage 
area, land cover, and retention capacity, achieve the equivalent of retaining 1.2 inches of rainfall 
from 1,038 acres of land.  We further assume that under the proposed requirement, it would not 
matter for purposes of compliance whether the acres are undertaken or managed by the District 

                                                 
9 EPA Region III, Fact Sheet, Draft NPDES Permit DC0000221, at 8 (November 2016), available at 
https://www.epa.gov/sites/production/files/2016-11/documents/dcfactsheet.pdf (hereinafter “Fact Sheet”). 
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itself or by third parties, i.e., private entities that install runoff controls voluntarily or to comply 
with the District’s development regulations.) 

The Origins of the Proposed 1,038-Acre Milestone 

The 1,038-acre milestone was initially proposed by the District Department of Energy 
and Environment (DOEE) in its draft Consolidated TMDL Implementation Plan, which it 
developed as a condition of its previous 2011 MS4 permit.  The 2011 permit required DOEE to 
develop a consolidated plan for implementing all applicable TMDLs, containing a “schedule for 
attainment of WLAs that include[d] final attainment dates and, where applicable, interim 
milestones and numeric benchmarks.”10  The permit further required DOEE to demonstrate, 
using modeling, “how each applicable WLA w[ould] be attained using the chosen controls, by 
the date for ultimate attainment,” and to include “[a]n associated narrative providing an 
explanation for the schedules and controls included in the Plan.”11  DOEE submitted a draft plan 
to EPA in May 2015, as well as a revised version of the plan in August 2016, but the plan still 
has not been approved. 

 The plan’s schedule for attainment of wasteload allocations was developed by projecting 
the date by which each individual WLA would be attained based on the District’s current level of 
effort under its existing stormwater programs.  As the draft plan states, “these components [of 
the implementation strategy] represent the District’s current level of effort for stormwater 
management,” and “[t]he three components are expected to continue into the future, assuming 
that current level of funding for BMP implementation and stormwater management remains 
unchanged.”12  The existing programs on which the plan’s timeframes were based are the 
District’s regulations for stormwater management on private property and, to a lesser extent, 
ongoing efforts to retrofit already-developed areas with stormwater controls (including voluntary 
incentive programs for private landowners and installation of retrofits by DOEE).  The latter 
makes up a small fraction of the total: about 21 acres per year.13  The plan acknowledges that 
DOEE intends to achieve most reductions through enforcement of the development regulations: 
“stormwater volume reductions in the MS4 area from the BMP implementation expected from 
development and redevelopment activities . . . make up almost 90 percent of the total stormwater 
volume reduction achieved through the [plan].”14  

                                                 
10 EPA Region III, National Pollutant Discharge Elimination System Permit for the District of Columbia Municipal 
Separate Storm Sewer System, NPDES Permit No. DC0000221, at § 4.10.3 (2011, modified 2012), available at 
https://www3.epa.gov/reg3wapd/pdf/pdf_npdes/stormwater/DCMS4/MS4FinalLimitedModDocument/FinalModifie
dPermit_10-25-12.pdf (hereinafter “2011 DC MS4 Permit”). 
11 Id. 
12 DOEE, Consolidated Total Maximum Daily Load (TMDL) Implementation Plan Report, Revised Draft, at 79-80 
(Aug. 2016), available at http://dcstormwaterplan.org/wp-content/uploads/0_TMDL_IP_080316_Draft_updated.pdf 
(hereinafter “Draft TMDL IP”). 
13 Id. at 73. 
14 Id. at 82. 
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While the revised version of the plan includes a discussion of how the timeframe could 
be accelerated by taking additional actions,15 these additional actions are not reflected in the 
proposed attainment schedule, which is based only on the pace of stormwater management 
achieved through existing programs.  As a result, the proposed attainment schedule stretches out 
over a century.  The plan projects attainment of 43 WLAs by 2040, 115 WLAs by 2127, and all 
204 WLAs by 2154.16  These projections are extremely problematic for obvious reasons, not the 
least of which is that they fail to comply with the timeframe and regulatory framework put in 
place for the Chesapeake Bay TMDL, which requires that all programs and practices needed to 
meet the TMDL’s wasteload allocations be in place by 2025.17   

The plan breaks down this overall attainment schedule into five-year interim milestones, 
each representing an equal amount of effort; in other words, the plan does not account for any 
escalation of effort over time through the ramping up of direct investment or the tightening of 
regulatory standards.  The milestones between now and 2040 are framed as “acres managed,” 
based mostly on projections of private land development that will be subject to the District’s 
development regulations over the next 25 years, along with the much smaller amount of 
stormwater management that DOEE is projected to achieve through other ongoing programs.  
Because the total effort is divided equally between each permit term, the plan proposes that 
1,038 acres will be managed each permit term between now and 2040.   (Thereafter, because 
development projections are not available after 2040, the milestones are framed as pollutant load 
reductions extrapolated from the rate of reductions achieved between now and 2040.) 

The Proposed 1,038-Acre Milestone Falls Short of the MEP Standard 

 Neither the draft Consolidated TMDL Implementation Plan nor the current Draft Permit 
has been accompanied by any demonstration that this proposed pace of stormwater pollutant 
reductions is compliant with the Clean Water Act’s maximum extent practicable standard.  
DOEE has attempted to justify the overall attainment timeframe by arguing that it is all it can 
achieve with “known public resources” (current funding) and the present regulatory requirements 
for development, but that is not what constitutes reducing pollution to the MEP.18 

Courts have held that the phrase “‘to the maximum extent practicable’ does not permit 
unbridled discretion.  It imposes a clear duty on the agency to fulfill the statutory command to 

                                                 
15 Id. at 100-03. 
16 Id. at 76. 
17 U.S. Environmental Protection Agency, Chesapeake Bay Total Maximum Daily Load for Nitrogen, Phosphorus 
and Sediment (Dec. 29, 2010), available at https://www.epa.gov/chesapeake-bay-tmdl/chesapeake-bay-tmdl-
document; Executive Order 13508 Chesapeake Bay Protection and Restoration Section 203 Final Coordinated 
Implementation Strategy, 75 Fed. Reg. 26,226 (May 11, 2010); Exec. Order No. 13508, 74 Fed. Reg. 23,099 (May 
15, 2009); Fowler et al. v. U.S.A., Case No. 1:09-CV-00005-CKK, D.D.C., settled (May 10, 2010).  
18 Draft TMDL IP at ES-5. 
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the extent that it is feasible or possible.”19  While the term “practicable” is not defined in the 
municipal stormwater context, “practicable” as used in a different section of the Clean Water Act 
has been defined as meaning that technology is required unless the costs are “wholly 
disproportionate” to pollution reduction benefits.20  State hearing boards have applied this 
interpretation to the stormwater context as well.21  Neither courts nor EPA have taken the 
position that practicability is defined exclusively by what a permittee can achieve with its current 
level of funding. 

EPA’s explanation why the 1,038-acre milestone satisfies the maximum extent 
practicable standard also fails as a factual matter.  In the fact sheet, EPA states that this 
requirement represents a “significant increase” over the retrofit requirements of the previous 
permit, which is not true.22 

On its face, it does appear that the Draft Permit’s requirement to manage runoff from 
1,038 acres represents an increase from the 2011 MS4 permit’s requirement to retrofit 413 acres.  
However, these two requirements are not analogous.  The 2011 MS4 permit required DOEE to 
enforce its stormwater retention regulations on new and redevelopment sites and implement 18 
million square feet (413 acres) of retrofits on previously developed land.  These were two 
separate requirements, evidenced by the fact that they were housed in different sections of the 
permit and treated as two distinct, individual obligations.23  The current Draft Permit, on the 
other hand, abandons that distinction and simply requires a total number of acres to be managed 
with stormwater controls, regardless of whether that target is achieved through new and 
redevelopment or through retrofits.   

That would not be a problem if the acreage milestone were set at a level high enough to 
require both the enforcement of the development regulations and the implementation of retrofits 
on already developed land, as the 2011 MS4 permit did.  But the 1,038-acre milestone amounts 
to an obligation to enforce the development regulations, with little to no retrofitting required.  
This is because, according to the TMDL Implementation Plan’s projections of future private 

                                                 
19 Defenders of Wildlife v. Babbitt, 130 F.Supp.2d 121, 131 (D.D.C. 2001) (internal citations omitted); see also 
Friends of Boundary Waters Wilderness v. Thomas, 53 F.3d 881, 885 (8th Cir. 1995) (“feasible” means “physically 
possible”). 
20 Rybachek v. EPA, 904 F.2d 1276, 1289 (9th Cir. 1990). 
21 North Carolina Wildlife Fed. Central Piedmont Group of the NC Sierra Club v. N.C. Division of Water Quality, 
2006 WL 3890348 at Conclusions of Law 21-22 (N.C.O.A.H. Oct. 13, 2006) (“[MEP] means to the fullest degree 
technologically feasible for the protection of water quality, except where costs are wholly disproportionate to the 
potential benefits.”); see also State Dep’t of Finance v. Comm’n on State Mandates, 220 Cal.App.4th 740, 753 (Ct. 
App. 2013) (“The State Water Resources Control Board's (State Board) Office of Chief Counsel (OCC) has issued a 
memorandum interpreting the meaning of maximum extent practicable to include technical feasibility, cost, and 
benefit derived with the burden being on the municipality to demonstrate compliance with maximum extent 
practicable by showing that a BMP is not technically feasible in the locality or that BMP [ ] costs would exceed any 
benefit to be derived....’”), rev’d on other grounds, Dep’t of Finance v. Comm’n on State Mandates, 1 Cal.5th 749 
(Cal. 2016). 
22 Fact Sheet at 10-11. 
23 2011 DC MS4 Permit at §§ 4.1.1, 4.1.5. 
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development, the pace of development over the coming permit term will be higher than the 
1,038-acre average that is expected over the long term.  In fact, the plan projects that over the 
next five years, significantly more than 1,038 acres will be managed through private 
development and redevelopment alone.24 

Consequently, the 1,038-acre milestone is projected to be met over the next five years 
without any effort on DOEE’s part beyond simply enforcing the development rules against 
regulated parties.  DOEE would not be required to retrofit any existing developed land in order 
to hit the target.  As a result, the 1,038-acre milestone is less stringent than what the 2011 MS4 
permit required.  This comparison thus yields no basis for concluding that the Draft Permit meets 
the MEP standard.  In fact, the opposite is true, as the 2011 permit concluded that enforcement of 
the development regulations and retrofitting 413 acres were practicable in combination.   

EPA has not explained why circumstances have changed in the last five years to justify a 
lower level of effort under the current Draft Permit.  As the agency recently stated in its 
preamble to the updates of the small MS4 permitting regulations:  

“If a permit … contained a less stringent requirement or less specific language than had 
been included in the previous permit this would require an explanation, backed by 
empirical evidence or other objective rationale that the requirement was no longer 
practicable or that another approach is more effective, and that making this requirement 
less stringent would not result in greater levels of pollutant discharges.  This would be 
especially true where the MS4 is discharging pollutants to an impaired water due to an 
excess of those pollutants.”25 

While this statement was made in the context of the small MS4 permitting regulations, it is 
generally applicable to any MS4 permit, including this Draft Permit.  Because the 1,038-acre 
milestone is less stringent than the requirements of the 2011 MS4 permit, and because the 
District of Columbia MS4 discharges into impaired waters, the Draft Permit would need to be 
supported by the type of explanation described in the above quote, but it is not. 

Critically, it is EPA’s job to determine what the maximum extent practicable standard 
means for this permit term, which may differ from the average pace of implementation needed to 
meet long-term deadlines.  For this permit term, an acreage requirement that can be achieved 
exclusively through the efforts of third parties patently fails to satisfy the MEP standard. 

 Another piece of evidence that the 1,038-acre milestone falls short of the maximum 
extent practicable standard is that it does not reflect any of the additional activities that DOEE 
has already committed to undertake in the revised TMDL Implementation Plan,26 many of 

                                                 
24 Draft TMDL IP at Figures 5-7, 5-8. 
25 National Pollutant Discharge Elimination System (NPDES) Municipal Separate Storm Sewer System General 
Permit Remand Rule, 81 Fed. Reg. 89,320, 89,338 (Dec. 9, 2016). 
26 Draft TMDL IP at 100-03. 
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which—like the Stormwater Retention Credit Purchase Program—have been incorporated into 
the Draft Permit as mandatory requirements.  As discussed above, the WLA attainment 
timeframes in the TMDL plan, including the 1,038-acre five-year interim milestones, were 
calculated based only on DOEE’s current level of effort.  But separately in the plan, DOEE 
committed to undertake additional actions that are not reflected in the attainment schedule 
(because they have not been integrated into the District’s TMDL modeling tool).  If DOEE has 
committed to undertake these efforts, and EPA is proposing to require them as permit conditions, 
then that is prima facie evidence that DOEE can practicably manage more than 1,038 acres.  For 
example, DOEE estimates that the Stormwater Retention Credit (SRC) Purchase Program will 
result in an additional 154 to 673 acres managed, beyond the 1,038 (or more) acres that are 
projected to be managed by regulated parties under the stormwater regulations.27  It would be 
absurd for EPA to conclude that it is practicable for DOEE to implement the SRC Purchase 
Program but not practicable for DOEE to be held accountable for managing any additional acres 
through that program.  This provides clear confirmation that the 1,038-acre target is too low. 

 The proposed 1,038-acre milestone falls short of the MEP standard in one additional way.  
The Draft Permit states that 46 of the total acres must come from the public right-of-way.  (§ 
1.5.3.1.)  However, the Scenario Analysis used to develop the TMDL Implementation Plan 
projects that, based on the District’s current level of effort, 667 acres of public right-of-way in 
the MS4 area will be managed with stormwater controls between now and 2040, i.e., over the 
next five permit cycles.28  That equates to 133.4 acres per permit term.  Requiring the District to 
manage 46 acres in the public right-of-way over five years simply cannot be considered MEP 
when the District itself says that it can accomplish 133 acres in the same time period. 

The Proposed 1,038-Acre Milestone Violates the “As Soon As Possible” Standard for 
Compliance Schedules 

 In addition to falling short of the MEP standard, the 1,038-acre milestone also violates 
the “as soon as possible” standard for compliance schedules.  The acreage milestone is based on 
implementation of actions that EPA has found insufficiently aggressive, and it would put the 
District on track for attaining applicable wasteload allocations by the year 2154, a deadline 
which EPA agrees in the fact sheet is not acceptable; both of these are stated reasons why EPA 
has not approved the draft TMDL Implementation Plan.29  EPA’s rejection of the plan 
undergirding the proposed milestone confirms that a 1,038-acre obligation is not consistent with 
the requirement to achieve compliance with TMDL wasteload allocations as soon as possible. 

                                                 
27 DOEE, Consolidated TMDL Implementation Plan Response to Comments, at 4 (Aug. 2016), available at 
http://dcstormwaterplan.org/wp-content/uploads/0_IP-Comment-Response-document-080316.pdf (“Any SRCs 
purchased by DOEE will be retired to achieve additional benefit to District waterbodies, beyond that achieved by the 
District’s stormwater management regulations.”). 
28 DOEE, Consolidated Total Maximum Daily Load (TMDL) Implementation Plan Interim Report: Scenario 
Analysis, at Table A4-3 (May 2015), available at http://dcstormwaterplan.org/wp-
content/uploads/FinalScenarioAnalysisReport_May2015.pdf. 
29 Fact Sheet at 8-9. 
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The Proposed 1,038-Acre Milestone Violates the Prohibition Against Backsliding 

 Finally, the 1,038-acre milestone violates federal prohibitions against backsliding 
because, as discussed above, it is less stringent than the 2011 MS4 permit’s requirements to 
enforce the development regulations and implement over 400 acres of retrofits.  The Clean 
Water Act provides that “a permit may not be renewed, reissued or modified … subsequent to 
the original issuance of such permit, to contain effluent limitations which are less stringent than 
the comparable effluent limitations in the previous permit.”30  EPA has previously applied this 
prohibition against backsliding to other MS4 permits.  For example, EPA Region III issued a 
specific objection to the draft MS4 permit that the Maryland Department of the Environment 
wrote for Prince George’s County, based in part on backsliding concerns.31  No new conditions 
have arisen in the District of Columbia since 2011 that would justify the application of a less 
stringent stormwater management requirement.  As a result, inclusion of the 1,038-acre 
milestone would constitute prohibited backsliding. 

 The Acreage Milestone Must Be Increased 

 In conclusion, instead of the current 1,038-acre milestone, DOEE should be required to 
meet an “acres managed” target that consists of at least (i) the acres projected to be managed by 
regulated parties in compliance with the District’s development regulations, plus (ii) the number 
of acres that DOEE was required to retrofit during the last permit term (413 acres).  This 
combined requirement was already found practicable by EPA in the 2011 MS4 permit and would 
avoid backsliding concerns.  However, because MS4 permits are generally intended to become 
more stringent over time, EPA should actually go beyond this combined total and increase the 
acreage target to spur DOEE on to a higher level of effort. 

 EPA Must Also Clarify the Meaning of the Term “Retrofit” 

 Additionally, we ask that EPA refrain from further confusing and diluting the meaning of 
the term “retrofit.”  Under the long-accepted definition of the word, a “retrofit” is the 
implementation of stormwater controls on an existing site that has already been developed and is 
not in the process of being redeveloped.  This is distinct from the process of implementing 
stormwater controls on a site when it is going through the development or redevelopment 
process. 

                                                 
30 33 U.S.C. § 1342(o)(1); see also 40 C.F.R. 122.44(l) (“Except as provided in paragraph (l)(2) of this section when 
a permit is renewed or reissued, interim effluent limitations, standards or conditions must be at least as stringent as 
the final effluent limitations, standards, or conditions in the previous permit (unless the circumstances on which the 
previous permit was based have materially and substantially changed since the time the permit was issued and would 
constitute cause for permit modification or revocation and reissuance under § 122.62.)”). 
31 Letter from Jon Capacasa, EPA Region III, to Jay Sakai, Maryland Department of the Environment, Re: Specific 
Objection to Prince George’s County Phase I Municipal Separate Storm Sewer System (MS4) Permit (MD0068284), 
at 3 (Nov. 29, 2012). 
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EPA has consistently distinguished between retrofitting and redevelopment over the 
years.  For example, the agency spelled out the difference between the two in its 2010 MS4 
Permit Improvement Guide:  

“It is clear that we cannot protect the nation’s waters without also addressing degradation 
caused by stormwater discharges from existing developed sites.  For that reason 
stormwater programs must include substantive retrofit provisions.   

It is possible and reasonable to significantly improve water quality in many urban 
receiving waters.  This requires more than just a new development and redeveloped sites 
program, however, which at best can only hold the line.  To actually improve the quality 
of receiving waters it is necessary to mitigate discharges from existing developed sites, 
which generally means implementation of measures to bring about the retrofit the 
stormwater control measures at existing sites to retain most stormwater on site.”32 

Similarly, EPA discussed the distinction in a 2011 technical support document for 
retrofits in New England: “While new development is required to manage stormwater on-site, 
older developments may have been constructed before stormwater management was required or 
modern criteria were established.  Retrofits include new installations or upgrades to existing Best 
Management Practices (BMPs) in developed areas where there is a lack of adequate stormwater 
treatment.”33 

 There are important reasons for keeping the two concepts separate.  First, as mentioned in 
the EPA quotes above, the pace of redevelopment in most places is not fast enough to bring 
about improvements in water quality in the near term.  As a result, retrofitting existing developed 
areas is necessary in addition to redevelopment to accelerate the rate of pollution reductions.  
And second, the MEP standard for stormwater permits is concerned with the permittee’s level of 
effort.  Redevelopment represents effort undertaken by third parties, whereas retrofits are often 
implemented or funded by the permittee itself.  This division of labor makes a difference when 
the permitting authority determines which permit conditions are appropriately stringent. 

 However, EPA has blurred the distinction between redevelopment and retrofit in this 
Draft Permit.  In a section of the Draft Permit labeled “Retrofit Program for Existing 
Discharges,” EPA writes: “During this permit term, the permittee shall continue to implement 
retrofits for stormwater discharges to equal the number of managed acres in Table 1, Part 1.5.3.1 
herein, i.e., 1,038 acres, with a minimum of 46 of such acres located in the Public Right-of-Way 
(PROW).”  (§ 3.2.1.)  Yet as discussed at length above, EPA intends to allow DOEE to meet the 
1,038-acre milestone by counting areas where stormwater controls have been implemented by 

                                                 
32 EPA Office of Water, MS4 Permit Improvement Guide, at 65 (2010), available at 
https://www.epa.gov/sites/production/files/2015-11/documents/ms4permit_improvement_guide1.pdf. 
33 EPA, Stormwater Retrofit Techniques for Restoring Urban Drainages in Massachusetts and New Hampshire, at 1 
(2011), available at https://www3.epa.gov/region1/npdes/stormwater/assets/pdfs/BMPRetrofit.pdf. 
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third parties as part of the redevelopment process.34  EPA thus seems to be suggesting that 
stormwater management on redevelopment sites can be considered “retrofits,” contrary to many 
years of consistent EPA policy holding the two concepts separate. 

 The fact that DOEE confused its requirements over the last permit term does not change 
the accepted meaning of the term “retrofit.”  DOEE misread the 2011 MS4 permit’s terms as 
allowing it to count redeveloped areas as “retrofitted” areas, and consequently fell far short of the 
permit requirement to retrofit 18 million square feet of existing impervious surfaces.  (In a recent 
meeting, DOEE staff indicated that only about 2 million square feet of impervious surfaces were 
managed through true retrofits, as opposed to through redevelopment.)35   

EPA must not allow this blurring of the two concepts to continue.  If it does, the term 
“retrofit” will become essentially meaningless.  Other permittees may also end up mistaking their 
own obligations.  For example, other permittees in Region III, including MS4s in Maryland and 
Virginia, are currently regulated by permits that require retrofitting existing developed areas in 
addition to implementing an on-site retention standard for new and redevelopment.  If EPA 
intends to apply one total acreage requirement in this Draft Permit that does not distinguish 
between acres managed through development and acres managed through retrofits (which, again, 
should be set higher than the proposed 1,038 acres), we strongly urge the agency to revise the 
confusing language in § 3.2.1 and elsewhere which implies that a requirement to enforce a 
redevelopment standard is somehow the same as a requirement to implement retrofits.  These 
two concepts must remain clear and distinct for the sake of the MS4 regulatory program in the 
District of Columbia and nationwide. 

B. Other Requirements Incorporated From the TMDL Implementation Plan 

Aside from the proposed 1,038-acre milestone, the Draft Permit incorporates other 
elements of DOEE’s draft TMDL Implementation Plan as proposed permit conditions.  In some 
cases, these conditions require DOEE to undertake various analyses or evaluations that may or 
may not lead to further action.  With regard to this type of requirement, EPA must be mindful of 
the prohibition against permittee self-regulation.   

Under the Clean Water Act, the permitting authority, not the permittee, must make all 
final determinations about what is needed to satisfy the maximum extent practicable standard 

                                                 
34 See Fact Sheet at 8 (“As defined in the permit, acres managed refers to any area that is treated by stormwater 
control measures above and beyond what is already implemented in the MS4 area on the effective date of this 
permit.”) 
35 Part of the confusion may have arisen from the fact that DOEE’s stormwater credit trading program allows 
regulated sites to satisfy up to half of their obligation by buying retention credits from other sites.  These credits are 
sometimes generated through the installation of stormwater retrofits.  However, if a credit is sold to a regulated site 
to compensate for that site’s failure to retain the full regulatory volume on-site, the stormwater controls generating 
the credit are properly considered part of the redevelopment obligation, and cannot also be double-counted toward 
the separate retrofit requirement.  
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and other legal requirements.36  As the Court of Appeals for the Ninth Circuit has held, 
“stormwater management programs that are designed by regulated parties must, in every 
instance, be subject to meaningful review by an appropriate regulating entity to ensure that each 
such program reduces the discharge of pollutants to the maximum extent practicable.”37  Further, 
the public must be given the opportunity to provide input on any determinations about proposed 
actions, even if they occur after the permit is issued.38 

In the Draft Permit’s fact sheet, EPA states that for the sake of accelerating 
implementation of permit requirements, it “is proposing to avoid public comment and EPA 
review for certain MS4 program elements,” most notably the requirements carried over from the 
TMDL Implementation Plan that are discussed in this section.39  EPA justifies this approach by 
arguing that “the draft permit is reasonably prescriptive.”40  However, we believe that some of 
the permit conditions are not in fact sufficiently prescriptive to obviate the need for EPA review 
and public input.  We discuss these proposed conditions in more detail below. 

Revising TMDLs 

We support the proposed requirement for DOEE to develop a schedule for revising 
TMDLs that it suspects are flawed.  (§ 2.2.1.)  We recognize that potentially unsound TMDLs 
may be to blame for the excessive length of the District’s proposed TMDL implementation 
timeline, and that fixing the TMDLs is necessary moving forward.  However, the Draft Permit 
does not establish any sort of objective standard for the TMDL revision schedule, and it directs 
DOEE to implement the schedule immediately without public input or EPA approval.   

This proposed permit language would impermissibly allow permittee self-regulation.  
Instead of establishing a TMDL revision schedule within the permit itself, EPA has decided to 
delegate authority to the permittee to come up with its own schedule.  Such an approach is 
acceptable only so long as EPA makes the ultimate decision about the sufficiency of DOEE’s 
proposed schedule under MEP and other applicable standards.  However, the Draft Permit does 
not provide for this, nor for any public input.  This arrangement could allow the permittee to 
develop and implement a lengthy schedule that fails to meet the maximum extent practicable 
standard.   

EPA must revise the Draft Permit to provide for agency review of, and public comment 
on, DOEE’s proposed schedule.  This is a schedule that will establish commitments extending 
many years into the future, and as such, it is too important for EPA to skip over the critical 
oversight procedures of agency review and public input.  To the extent that EPA is concerned 
about implementation of the schedule commencing as soon as possible, the Draft Permit could 
                                                 
36 Environmental Defense Center, 344 F.3d at 855-56.  
37 Id. at 856. 
38 Id. at 856-58. 
39 Fact Sheet at 15. 
40 Id. 
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direct DOEE to start work on the TMDL revisions right away, with the proviso that the schedule 
may need to be revised before final adoption, depending on the results of EPA review and public 
input. 

Stormwater Fee Options Evaluation 

We also support the proposed requirement for DOEE to evaluate options for increasing 
its stormwater fee (§ 2.2.4), but like the requirement to develop a TMDL revision schedule, this 
proposed condition would similarly allow impermissible self-regulation.  The problem is that the 
language articulating the requirement is extremely vague.  It directs DOEE to evaluate “options 
for increasing the District’s Stormwater Fee,” including “an assessment of how the Stormwater 
Fee works in tandem with other financing options.”  Then, “If the permittee determines, per the 
assessment, that an increase in the District’s Stormwater Fee is feasible, the permittee shall 
propose an increase” (emphasis added). 

This language leaves enormous discretion to the permittee regarding the degree of action 
required.  It would allow DOEE to decide how many “options” to consider; what those “options” 
should be; which other “financing options” should be included in the assessment; what it means 
for a fee increase to be “feasible”; and the level of the fee increase to be proposed.  Under this 
language, DOEE’s evaluation could take so many different forms, and the end result could vary 
so widely in practical effect, that the current Draft Permit could not possibly ensure that DOEE 
meets the maximum extent practicable standard. 

EPA must include more detail in this provision to make it “reasonably prescriptive.”  For 
example, DOEE should be required to evaluate substantial fee increases, not just very small ones 
(as it did in the revised draft of its TMDL Implementation Plan).41  DOEE should also be 
required to assess the effect the fee increase would have on the pace of WLA attainment.  
Further, the Draft Permit should establish an objective standard for any fee increase that is 
ultimately proposed.  For example, EPA could require the fee increase to be large enough that it 
reduces the overall length of the TMDL implementation schedule by a certain percentage or 
number of years.  Otherwise, the proposed language would allow DOEE to enact an insignificant 
fee increase that has little or no impact on the effectiveness of its stormwater programs.  Finally, 
the concept of what it means for a fee increase to be “feasible” must be defined.  Does 
“feasibility” in this context relate to affordability for the payers of the fee, willingness of political 
leaders to approve the increase, or something else?  Absent this additional level of detail, the 
evaluation and subsequent feasibility decision must be subject to EPA approval and public 
review.  

 

 

                                                 
41 Draft TMDL IP at 100-01. 
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Analysis of Updating Stormwater Management Regulations 

We strongly support a requirement for DOEE to analyze potential changes to its existing 
stormwater regulations (§ 2.2.5), which we urged DOEE to do in connection with the 
development of the draft TMDL Implementation Plan.  As the plan itself acknowledges, 
significant increases to the regulations, such as a retention standard of up to 2 inches, will be 
necessary in order to attain WLAs in some watersheds.42   

However, as with the requirement to analyze increases to the stormwater fee, the 
proposed language here is too vague.  The “potential changes” it directs DOEE to analyze are 
fairly well defined (though we urge EPA to include two additional changes to the list: increasing 
the retention standard for substantial improvement projects, and establishing a minimum 
pollutant removal efficiency for stormwater controls).  However, the Draft Permit says little 
about what form the analysis itself should take—whether that is a cost-benefit analysis, a 
technical feasibility analysis, a modeled analysis of the changes’ impact on the pace of WLA 
attainment, or something else.  In addition, the Draft Permit directs DOEE to develop an 
implementation strategy for carrying out any changes that it determines “are feasible and 
warranted,” but these terms are not explained or defined.   

Without a more objective standard establishing when the development of an 
implementation strategy is required, the analysis and conclusions about whether to move forward 
must be reviewed by EPA and the public to avoid permittee self-regulation.  Currently, the draft 
language says that the analysis and strategy shall be submitted with the 2019 Annual Report, but 
that EPA review and public comment will not occur until the Stormwater Management Program 
(SWMP) is updated near the end of the permit term (roughly 2020-2021).  EPA review and 
public comment should be carried out at the time when decisions are being made about which 
regulatory changes to pursue and over what timeframe. 

Evaluation of Pollutant Reductions from Programmatic Activities 

  We support the requirement for DOEE to establish a method for quantifying pollution 
reductions from programmatic activities (as opposed to structural stormwater controls).  
However, we urge the requirement to be expanded beyond catch basin cleaning, as the Draft 
Permit currently proposes.  (§ 2.5.)  The draft TMDL Implementation Plan notes that DOEE 
lacks the ability to quantify and track reductions from other programmatic activities beyond this 
one.  For example, load reductions could be calculated for illicit discharge detection and 
elimination (IDDE) activities if DOEE were collecting the appropriate information.43  In 
addition, load reduction methodologies have not yet been developed for source control, public 
outreach and education, or pollution prevention activities;44 DOEE could work to develop 

                                                 
42 Id. at 62, 64. 
43 Id. at 38. 
44 Id. at 39. 
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methodologies on its own or adopt methodologies based on research that other government 
entities or academic institutions have done.  Once DOEE gains the ability to quantify the impacts 
of these practices, it will be able to better assess their effectiveness and evaluate their 
contribution toward WLA attainment. 

 Once complete, this evaluation should be presented to EPA and made available to the 
public for review and comment.  The agency should then use the information to specify the 
appropriate nature and level of effort required of the District under these programs moving 
forward. 

 Targeted Implementation Approaches & SRC Purchase Program 

 Finally, we want to express specific support for two requirements related to TMDL 
implementation.  First, we endorse the requirement for DOEE to develop a list of targeted 
watersheds and targeted implementation approaches to be implemented over the next permit 
term, and to incorporate them into the TMDL Implementation Plan.  (§ 2.2.3.3.)  In our 
comments on the plan, we urged DOEE to provide additional detail about the differing strategies 
that are needed in different MS4 subwatersheds.  DOEE acknowledges that some watersheds 
require less retention capacity than others in order to attain WLAs,45 but that observation is not 
reflected in the draft plan, which lacks watershed-specific strategies.  Each watershed is 
different, and DOEE’s plan must accommodate those differences.  Additionally, we agree that 
the requirement to develop targeted implementation approaches should be made available for 
public comment and submitted to EPA for review.  (However, it appears that EPA mistakenly 
omitted it from the submittal schedule in Part 2.8 of the Draft Permit, contrary to the intent 
indicated in the text of § 2.2.3.3.) 

 Second, we support the proposed requirement for DOEE to commit $12.75 million to 
establish the SRC Purchase Program.  (§ 3.1.2.3.)  Purchasing and retiring credits from the 
market is an effective means of speeding up the pace of TMDL implementation in the District, as 
the stormwater controls generating the credits will generate a benefit that is separate from and 
additional to the benefits achieved through the trading of credits done to satisfy the development 
regulations. 

III. Post-Construction Stormwater Management: Development Regulations & Credit 
Trading Program  

We support the effort DOEE has made over the past five years to adopt and implement 
new regulations for stormwater management on development and redevelopment sites, as 
required by the previous 2011 MS4 permit.  The stormwater retention credit (SRC) trading 
program that makes up an important component of these regulations is an innovative approach 
that could yield additional pollution reduction benefits, but only if it is properly structured.  We 

                                                 
45 Id. at 62. 
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raised concerns about certain aspects of the program that undermine environmental performance 
when we commented on the draft regulations in 2012 and 2013, and the reissuance of the MS4 
permit is a good opportunity to close some of the loopholes we identified.  At the same time, the 
retention standards in the stormwater regulations should begin to apply to more projects. 

A. Eliminating Loopholes from the Regulations and SRC Trading Program 

 We support EPA’s decision to eliminate one of the SRC trading program’s loopholes: the 
ability of older (pre-2013) stormwater management practices to generate credits.  We opposed 
this grandfathering provision when the trading program was being developed, and are glad to see 
the Draft Permit prohibit these older practices from generating credits after a six-month phase-
out period.  (§ 3.1.2.2.)  Allowing a regulated site to purchase SRCs generated by a pre-existing 
practice provides no additional pollutant reductions.  In addition, certifying credits for such 
practices has the effect of artificially inflating the supply of SRCs, as well as depressing their 
price.  There is simply no need for these credits as part of the regulatory program because even 
in the event of an SRC shortage, regulated parties have the alternative options of compliance 
through on-site retention or the payment of a fee in lieu.   

 While we support that change, however, two other loopholes in the regulatory program 
are also undermining environmental outcomes and should be eliminated: the lack of a 
requirement for public right-of-way projects to make up off-site the volume they do not retain 
on-site, and the ability to indefinitely “bank” stormwater retention credits. 

 Off-Site Mitigation for Public Right-of-Way Projects 

 The Draft Permit proposes to continue applying the same stormwater management 
requirement to public right-of-way (PROW) projects as the 2011 MS4 permit: such projects must 
retain stormwater volume on-site to the maximum extent feasible, but they are not required to 
make up the remainder off-site or purchase SRCs if the on-site retention volume is less than 1.2 
inches. 

When this exception was made in the 2011 MS4 permit, EPA made clear that the special 
treatment for PROW projects was only intended to be temporary: “District-owned transportation 
right-of-way projects are subject to a similarly stringent process for determining an alternate 
performance volume, but for the duration of this permit term need not conduct off-site mitigation 
or pay into a fee-in-lieu program to compensate for the difference.”46 EPA now proposes to 

                                                 
46 2011 MS4 Permit at § 4.1.3 (emphasis added); see also EPA, Fact Sheet: NPDES Permit No. DC0000221 for the 
District of Columbia MS4, at 20-21 (2011), available at 
https://www3.epa.gov/reg3wapd/pdf/pdf_npdes/stormwater/DCMS4/FinalPermit2011/DCMS4FINALDCfactsheet0
93011.pdf (“Finally, for the duration of this permit term, the Final Permit exempts District owned and operated 
transportation rights-of-way projects from the requirement to mitigate stormwater off-site or pay into a fee-in-lieu 
program for development projects where the on-site performance standard cannot be met. This decision was based 
on the District request for short-term relief while the District Department of Transportation develops new 
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backtrack from this promise and allow the loophole to extend through at least another permit 
term.  (§ 3.1.3.)47 

Excusing PROW projects from making up their stormwater retention volume shortfall 
off-site fails to meet the maximum extent practicable standard for MS4 permits.  While we 
concede that PROW projects may face special technical constraints that sometimes preclude 
them from achieving the full 1.2-inch retention volume on-site, neither EPA nor the District has 
made any showing why it is not practicable for the District agencies undertaking PROW projects 
to make up the remaining volume through either off-site mitigation projects or the purchase of 
SRCs from other entities who install retention practices.   

In the Draft Permit’s fact sheet, EPA offers three justifications for maintaining this 
loophole, but none of them make sense.  First, EPA argues that requiring off-site mitigation 
would “dis-incentivize full utilization of on-site retention capacity at those sites that can achieve 
significantly more than 1.2 inches.”48  The loophole pertains only to sites that cannot achieve the 
full 1.2 inches on-site, so it is unclear why EPA believes this statement is relevant.  In addition, it 
ignores the fact that the Draft Permit already requires PROW projects to achieve the maximum 
feasible on-site retention volume, potentially beyond 1.2 inches if applicable.  Requiring off-site 
mitigation for projects whose maximum feasible on-site retention volume is less than 1.2 inches 
does not alter this pre-existing requirement. 

Second, EPA argues that requiring off-site mitigation “could divert District resources 
from retrofit projects with greater pollutant reduction potential.”49  It is not clear why EPA 
believes that any stormwater management projects the District might choose to pursue in 
compliance with an off-site mitigation requirement would achieve lower pollutant reductions 
than some other undefined set of projects.  To the contrary, it seems more than likely that the 
District would choose off-site mitigation projects—or buy SRCs from projects—that achieve the 
greatest possible pollutant reductions, to help accelerate the TMDL implementation schedule.  
EPA’s argument thus presents a false choice.  There is no need to release the District from a 
requirement to retain stormwater under one set of obligations so that it can be freed up to retain 
stormwater under a different set of obligations.  The end result either way is stormwater 
retention, to the benefit of local water bodies. 

Third, EPA argues against requiring off-site mitigation because “the overall on-site 
retention totals would not necessarily be enhanced since the District already has fixed annual 
milestones, which must be achieved regardless.”50  As discussed above, the proposed 1,038-acre 
milestone will likely be achieved by development and redevelopment sites implementing the 
                                                                                                                                                             
stormwater management design, construction, and operation and maintenance processes, protocols, requirements 
and specifications for transportation systems and public rights of way.” (emphasis added)). 
47 See also Fact Sheet at 20. 
48 Id. 
49 Id. 
50 Id. 
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stormwater regulations, without any action needed on the District’s part.  It will therefore not 
function as a driver for the District to implement any significant number of stormwater practices.  
Under these circumstances, a requirement for PROW projects to use off-site mitigation would in 
fact enhance overall retention totals.  But even if the acreage target were increased enough to 
require the District to implement additional stormwater controls, as we advocate, a mandate for 
PROW projects to perform off-site mitigation would work in tandem with that overall target.  
Regardless, this argument still does not explain why it is not practicable for a PROW project’s 
volume shortfall to be made up off-site. 

 EPA attempts to compensate for the loophole by requiring PROW projects to achieve 
more than 1.2 inches of retention on-site if feasible.  While we disagree that it makes up for the 
failure to require off-site mitigation on sites that fall short of 1.2 inches, we agree that sites that 
can go beyond 1.2 inches should be required to do so.  However, the proposed language in the 
Draft Permit does not clearly require PROW projects to do this.  The proposed text merely states 
that “these projects are subject to design and site plan review requirements to ensure maximum 
feasible combinations of on-site retention volume, water quality treatment and design options, 
including in some situations stormwater management of more than the 1.2” retention volume.”  
(§ 3.1.3, emphasis added.)  If EPA intends to mandate that PROW projects retain more than 1.2 
inches when feasible, it must clearly say so, including by defining the “situations” in which it is 
required.  As it stands, the Draft Permit language is impermissibly vague on this point.  
However, even if the proposed condition were clarified, it is still irrelevant to any findings about 
the practicability of off-site mitigation and cannot make up for the existence of the loophole that 
EPA previously promised to eliminate.   

We want to specifically emphasize the importance of the language pertaining to the 
District Department of Transportation’s stormwater management requirements.  We have noticed 
a tendency in District government to single out DOEE as the exclusive entity implementing this 
permit, and a reluctance to enforce the permit’s requirements against District agencies other than 
DOEE.  But this is a permit issued to the District of Columbia, not DOEE, and all of the 
District’s executive agencies and authorities must comply with permit requirements. 

 Indefinite Banking of SRCs 

 The other loophole that EPA should take this opportunity to close is the indefinite 
“banking” of SRCs.  Credit banking, allowed under DOEE’s SRC trading program, occurs when 
credits are not used immediately after they are generated, but rather are stored for later use 
(either by the credit generator, credit purchaser, or a third party). 

Banking credits can be problematic because it generates a risk of creating disparate “real 
world” and “on paper” compliance pictures at the moment of credit retirement.  If a property 
owner buys many credits over a period of years and then uses them all at once, in the real world, 
incremental retention has occurred over a longer period of time.  On paper, however, because 
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that owner then retired or “used” a large number of credits at once, it appears that a large amount 
of retention has occurred in a short time. This problem also comes into play when a large 
stormwater practice quickly generates a lot of credits, but those credits are used gradually over a 
long time period.  In that case, according to the District’s credit trading records, it would look as 
if a smaller amount of retention occurred over many years when in reality a large amount of 
retention occurred over a short period. 

Disparate “on paper” and “real world” pictures caused by credit banking make it difficult 
for the District to know exactly how much retention is accomplished in its watersheds at any 
given time and therefore inhibits its ability to plan for meeting wasteload allocations.  It can also 
potentially cause the District to fall short of compliance with the MS4 permit requirement for 
regulated developments to retain 1.2 inches of rainfall during any given 24-hour storm. 

The Draft Permit should specify that indefinite credit banking is prohibited, and that 
SRCs must be used during the same year that they are generated.  At the very least, a SRC 
should not be eligible for use after the conclusion of the three-year period when the credit-
generating practice is obligated to be maintained. 

B. Expanding Retention Requirements to Additional Sites 

Under DOEE’s current stormwater management regulations, the requirement to retain 
stormwater on-site applies only to projects that disturb, or are part of a common plan of 
development that disturbs, five thousand square feet or greater of land area.51  EPA established 
this size threshold in the 2011 MS4 permit.52  The Draft Permit now contains a proposed 
provision, titled “Eliminating Exemptions for Certain Small Projects,” that requires the District 
to “submit a description of a program that provides requirements for projects currently exempt 
from the District on-site retention standards.”  (§ 2.4.1.)   

We strongly support the notion of expanding the rules’ applicability to smaller projects, 
which actually make up a significant majority of the development activity taking place in any 
given year.  After all, the District’s draft TMDL Implementation Plan acknowledges that 
applying the retention standard to every site in the District, including smaller sites, will be 
necessary—though not sufficient—to achieve wasteload allocations.53  It thus makes perfect 
sense to begin the process now of expanding coverage to these sites, thereby accelerating TMDL 
implementation. 

                                                 
51 D.C. Mun. Regs. Tit. 21, § 599.1 (definition of “major land-disturbing activity”). 
52 2011 MS4 Permit at § 4.1.1. 
53 Draft TMDL IP at 76 (“Load reductions from 2040 through 2127 are based on extrapolations of projected BMP 
implementation rates. Projections for this timeframe assume that the entire MS4 area will gradually be retrofitted 
with BMPs at the same rate as calculated for the period of 2015 through 2040. Under this assumption, the entire 
MS4 area will become entirely retrofitted with BMPs by 2127. Because this implementation rate is based on 
extrapolation of existing trends, projections of WLA achievement are made with a lower level of confidence. Note 
that even if the entire MS4 area is retrofitted by BMPs, not all WLAs will be attained” (emphasis added).). 
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 However, the scope of the proposed provision in the Draft Permit is not clear.  It is 
housed within section 2.4, titled “Public Right-of-Way Retrofit Planning,” which implies that 
EPA intends for DOEE to provide requirements only for PROW projects that are currently 
exempt from standards (i.e., under 5,000 square feet).  Yet the text of the proposed provision 
nowhere restricts the requirements to PROW projects, and the title of subsection 2.4.1 refers only 
to “certain small projects” without limitation.  Separately, another section of the Draft Permit 
requires the District to begin implementing the requirements it has developed for “projects 
currently exempt from on-site retention requirements” under section 2.4.1—but this provision is 
housed within a section titled “Implementing the Standard for Substantial Improvement 
Projects.”  (§ 3.1.4.2.)  It is thus unclear whether the Draft Permit is directing DOEE to establish 
requirements for (a) all projects under 5,000 square feet, (b) PROW projects under 5,000 square 
feet, and/or (c) substantial improvement projects under 5,000 square feet.  This confusion is 
compounded by the fact that the Draft Permit does not explain how the requirement in section 
2.4.1 to establish requirements for exempt (small) projects relates to the provision that separately 
requires DOEE to explore options for updating the stormwater regulations by, for example, 
“lowering the threshold for regulated projects.”  (§ 2.2.5.1.)  The Draft Permit’s fact sheet does 
not provide any additional explanation that could resolve these ambiguities, as it says only that 
the goal is to minimize exemptions “for smaller projects.”54 

 EPA must revise the Draft Permit to clearly describe the types of projects to which 
section 2.4.1 applies.  In clarifying the scope of the provision, we urge EPA to apply it as broadly 
as possible, so that the District must provide requirements for all projects under 5,000 square 
feet, or at least set a much smaller threshold which captures all the development activity 
necessary to achieve the District’s wasteload allocations on a reasonable time schedule. 

 As for the substance of those requirements, the Draft Permit does not provide any 
standards for what the new “requirements” for small projects should be, and it would allow them 
to go into effect without any EPA approval or public review.  This violates the Clean Water Act 
prohibition against permittee self-regulation.  The permit must either specify the requirements 
that apply to small sites (whether the full 1.2-inch retention standard, the 0.6-inch standard for 
substantial improvement projects, or something else), or it must require that the new 
requirements that DOEE develops will be reviewed by EPA and made available for public notice 
and comment.  The Clean Water Act demands that the permitting authority, not the permittee, 
must ultimately decide what is necessary to meet legal requirements.  In the words of the U.S. 
Court of Appeals for the Ninth Circuit, “stormwater management programs that are designed by 
regulated parties must, in every instance, be subject to meaningful review by an appropriate 
regulating entity to ensure that each such program reduces the discharge of pollutants to the 
maximum extent practicable.”55 

                                                 
54 Fact Sheet at 10. 
55 Environmental Defense Center, 344 F.3d at 856. 
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 (Note: the fact sheet appears to have a typo on page 12; it says that the Draft Permit 
would require “a strategy to phase out or eliminate the on-site retention requirements for small 
projects,” but the Draft Permit actually would require the permittee to phase out or eliminate 
exemptions to such requirements.) 

IV. Other Stormwater Programs 

Aside from the Draft Permit’s post-construction requirements, its other stormwater 
management provisions must also meet the maximum extent practicable standard and continue to 
drive the District forward in its pollution reduction efforts. 

Street Sweeping: The Draft Permit’s street sweeping requirement should be more 
specific.  The proposed requirement directs the permittee to conduct street sweeping on at least 
44,000 road miles annually within the MS4 area, with sub-targets for different types of roadway.  
(§ 3.3.6.)  This requirement is not prescriptive enough to ensure that the District’s street 
sweeping efforts will in fact reduce pollution to the maximum extent practicable.  The Draft 
Permit should require the permittee to focus its efforts on high-priority locations, at specified 
minimum time intervals (utilizing the Chesapeake Bay Program’s accepted set of BMP crediting 
standards for this practice), using high-efficiency vacuum equipment.56 

Tree Planting: We strongly support the Draft Permit’s proposed requirement for the 
District to achieve a minimum net annual tree planting rate of 8,000 plantings.  (§ 3.2.4.)  This 
proposed requirement represents an appropriate increase in level of effort from the 2011 permit’s 
requirement to plant 4,150 trees annually, especially given that the District actually exceeded 
8,000 annual tree plantings in some years of the previous permit term.57 

Catch Basin Operation and Maintenance: The Draft Permit states that the permittee shall 
clean each catch basin within the MS4 area at least once annually, “with allowances within a 
reasonable margin of error for logistical obstacles.”  (§ 3.3.4.1.)  EPA should specify what 
exactly constitutes a “reasonable margin of error.”  Would a shortfall of five percent be 
reasonable?  Ten percent?  The Draft Permit should provide a more objective, quantitative 
margin of error that EPA considers acceptable, and the permittee should be required to explain 
any shortfalls with reference to the specific “logistical obstacles” that it encountered.   

 

                                                 
56 See Recommendations of the Expert Panel to Define Removal Rates for Street and Storm Drain Cleaning 
Practices (developed for Chesapeake Bay Program) at 29-31 (Sept. 2015), available at 
http://www.chesapeakebay.net/channel_files/23064/final_street_cleaning_expert_panel_report.pdf (describing the 
higher pollution reduction potential of regenerative air sweepers and vacuum assisted sweepers as compared to 
mechanical broom sweepers). 
57 See DOEE, 2015 MS4 Annual Report, at 11, Table 5 (Feb. 2016), available at 
http://doee.dc.gov/sites/default/files/dc/sites/ddoe/publication/attachments/2015%20Annual%20Report%20FINAL_
0.pdf. 
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V. Climate Change  

As the Draft Permit’s fact sheet notes, the District will face significant changes in 
precipitation patterns in the coming years due to climate change.  These shifts in precipitation, 
including more frequent intense rain events, will pose challenges for the District’s stormwater 
management efforts and necessitate adjustments to its pollution and flood control programs.  In 
general, we strongly support all proposed requirements in the Draft Permit that would enhance 
the resilience of the District’s stormwater systems to changes in climate. 

Evaluation of the Need for Revised Stormwater Standards: The Draft Permit requires the 
permittee to use future climate condition estimates to evaluate the need for revised standards in 
stormwater management.  (§ 2.7.5.)  This requirement is important and should be included in the 
final permit.  EPA should clarify within this provision that the requirement is a sub-component 
of the obligation in section 2.2.5.1 to analyze potential changes to the stormwater regulations 
more generally, and that it should be completed on the same timeframe. 

Enhanced Resilience for Infrastructure: As part of the Draft Permit’s proposed 
requirement to determine which stormwater infrastructure and/or assets need enhanced resilience 
measures to ensure optimum performance despite changes in climate (§ 2.7.5), DOEE should be 
required to map specific outfalls and inlets that could be inundated by sea level rise, and to map 
where the MS4 system is undersized and potentially at risk of flooding or backing up during 
heavier precipitation events.  The permit should then require DOEE to take action based on the 
results of this mapping exercise; the current Draft Permit language does not include any mandate 
to follow up on the evaluation by implementing the enhanced resilience measures that were 
found necessary. 

Public Right-of-Way Design: The Draft Permit should require the permittee to take 
climate change into account when establishing its “optimal design options” for public rights-of-
way.  (§ 2.4.2.)  As the fact sheet notes, the Climate Ready DC plan recommended that the 
District update its design standards for roads and transit infrastructure to account for extreme 
precipitation events, but the Draft Permit does not currently require climate change to be 
considered when establishing PROW project design standards.58 

VI. Transparency and Accountability: Annual Reporting 

Citizens have been actively engaged in monitoring and participating in local stormwater 
programs ever since EPA issued the District its first MS4 permit in 2000.  This engagement has 
led to stronger stormwater implementation efforts and robust public support for the District’s 
programs, but continued participation is only possible if information is made publicly available. 

                                                 
58 Fact Sheet at 14. 
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The Draft Permit proposes to eliminate narrative annual reports and replace them with a 
simplistic form.  (§ 5.3.2, Appendix A).  We strongly oppose this proposal because reducing the 
amount of information available to members of the public will undermine oversight of the 
District’s stormwater programs and hinder citizens’ ability to stay involved in pollution reduction 
efforts.  Annual reports are the only comprehensive source of information the public has about 
implementation of MS4 permit requirements.  If narrative annual reports are no longer produced, 
citizens will not have any means of finding out what the District is doing to comply with its 
permit.   

The proposed template is a poor substitute for a full narrative Annual Report.  It consists 
of yes-or-no checkboxes and fill-in-the-blank questions that provide no details or context for the 
results being reported.  For example, under the template provided in Appendix A, the District 
would have to report how many acres were managed with stormwater controls during the 
previous year, with no explanation required.  It would have to check yes or no to the question 
“Are TMDL revisions underway?” with no elaboration on the status of revision efforts or the 
progress that has been made over the last year.  The template form does not even ask what 
requirements have been implemented for previously exempt projects, as long as the District 
checks yes or no to the question whether any requirements have been implemented at all. 

By dramatically reducing the amount of information available to citizens, the proposed 
Annual Report template approach would severely damage public accountability.  It would also 
hurt EPA’s ability to enforce the permit’s requirements, as the form does not provide enough 
information to allow EPA to make a reasoned decision about whether a permit violation merits 
enforcement follow-up.  Critically, it would also violate established EPA policy.  EPA’s MS4 
Permit Improvement Guide states that permits can require a summary report form similar to what 
is being proposed here, but only in addition to a more detailed narrative report.59  In EPA’s own 
words, “In addition to the summary annual report template, permittees must also submit a more 
detailed annual report.”60  The Guide justifies this requirement in part based on the importance of 
providing a “summary document” to the public in addition to scattered reports.61 

The Draft Permit’s piecemeal requirements to make certain information available to the 
public, such as the requirement to post plans and studies on the District’s website (§ 5.1.1), 
cannot substitute for a true narrative Annual Report, because they do not provide details on 
implementation successes or failures and are not consolidated into one all-inclusive document.  
While we recognize that DOEE faces many demands on its time, a desire for administrative 
convenience cannot outweigh the right of the public to know how public funds are being spent 
on efforts to provide them with clean water, or whether a critical federal permit’s requirements 
are being met.  A narrative Annual Report must continue to be required under the new permit. 

                                                 
59 EPA, MS4 Permit Improvement Guide at 104. 
60 Id. at 105 (emphasis added). 
61 Id. 
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Thank you again for the opportunity to provide these comments.  We would be glad to 
further discuss them with you at your convenience. 

Sincerely, 

 

Rebecca Hammer 
Natural Resources Defense Council 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
(202) 513-6254 / rhammer@nrdc.org 

together with: 

Emily Franc 
Anacostia Riverkeeper 
riverkeeper@anacostiariverkeeper.org  

Jim Foster 
Anacostia Watershed Society 
jfoster@anacostiaws.org  

Eliza Cava 
Audubon Naturalist Society 
eliza.cava@anshome.org  

Lee Epstein 
Chesapeake Bay Foundation 
lepstein@cbf.org  

Brent Bolin 
Clean Water Action 
bbolin@cleanwater.org  

Chris Weiss 
DC Environmental Network 
cweiss@dcen.net  

Jennifer Chavez 
Earthjustice 
jchavez@earthjustice.org  

Dennis Chestnut 
Groundwork Anacostia DC 
dennis@groundworkdc.org  

Caitlin Wall 
Potomac Conservancy 
wall@potomac.org  

Phillip Musegaas 
Potomac Riverkeeper Network 
phillip@prknetwork.org  

Katherine Schinasi 
Rock Creek Conservancy 
kvs3411@aol.com  

Betsy Nicholas 
Waterkeepers Chesapeake 
betsy@waterkeeperschesapeake.org  

Marchant Wentworth 
Wentworth Green Strategies 
marchant_wentworth@msn.com 
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