
 

 

 

August 14, 2015 

District Department of the Environment 
Stormwater Management Division 
1200 First Street, NE, 5th Floor 
Washington, DC 20002 
Via email to jonathan.champion@dc.gov  

Re: Consolidated TMDL Implementation Plan 

 The Natural Resources Defense Council (NRDC) appreciates the opportunity to comment 
on the Consolidated Total Maximum Daily Load (TMDL) Implementation Plan for the District 
of Columbia.  These comments are additionally joined by the Anacostia Watershed Society, 
Center for Biological Diversity, Chesapeake Bay Foundation, Clean Water Action, DC 
Environmental Network, Earthjustice, Little Falls Watershed Alliance, Potomac Riverkeeper 
Network, Waterkeepers Chesapeake, and Wentworth Green Strategies. 

This plan represents a critically important opportunity to establish a path forward for 
achieving clean rivers and streams in our nation’s capital.  The District Department of the 
Environment (DDOE) has been charged with the task of developing a long-range strategic 
vision, with specific steps and deadlines, for reducing its discharges of stormwater runoff—one 
of the most pervasive sources of water pollution in the District—sufficiently to meet legal 
standards for safe and healthy water bodies.  The U.S. Environmental Protection Agency (EPA) 
emphasized the importance of this plan by making it a central requirement of the District’s 
municipal separate storm sewer system (MS4) permit. 

 Regrettably, the current draft of this plan fails to live up to its promise, falling short of 
what DDOE is capable of achieving, what the Clean Water Act requires, and what the residents 
of the District of Columbia deserve.  In recent years we have been pleased to see DDOE act as a 
national leader in urban stormwater policy, but that leadership is absent from this plan, which 
proposes an unreasonably long compliance schedule; lacks a commitment to undertake any 
additional actions, beyond those already in place, which could accelerate the schedule; and fails 
to explain how even those existing actions will lead to compliance with pollution targets.  DDOE 
must revise and strengthen the plan before EPA can approve it. 

I. Legal Standards Governing the Plan 

A critical component of the federal Clean Water Act’s approach to achieving water 
quality goals is the establishment and implementation of total maximum daily loads (TMDLs).  
Under the Act, states—including the District of Columbia—establish water quality standards 
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designed to protect the chosen uses for particular water bodies, such as swimming or fishing.1  
Once those standards have been set, states develop TMDLs, which function as clean-up 
“blueprints” for attaining the standards.  TMDLs determine the maximum amount of pollution 
that can be discharged into a water body each day while still allowing that receiving water to 
meet water quality standards.2  This maximum load represents the sum of the allowable pollution 
discharges from each discharger in the watershed, known as “wasteload allocations” (WLAs) for 
point sources and “load allocations” (LAs) for non-point sources.3 

The District of Columbia’s municipal separate storm sewer system (MS4) is a point 
source discharging stormwater pollution into local water bodies that do not currently meet 
established water quality standards.  Accordingly, local TMDLs must contain WLAs for the 
point sources discharging into such impaired waterways.  All point source discharge permits 
issued under the Clean Water Act, including MS4 permits, must contain requirements “consistent 
with the assumptions and requirements of any available wasteload allocation.”4  In keeping with 
this requirement, the District’s EPA-issued MS4 permit requires DDOE to “develop, public 
notice and submit to EPA for review and approval a consolidated TMDL Implementation Plan,” 
and to “fully implement the Plan upon EPA approval.”5  Pursuant to the permit, the plan must 
include a “specified schedule for attainment of WLAs [wasteload allocations] that includes final 
attainment dates and, where applicable, interim milestones and numeric benchmarks.”6  Integral 
to the plan are requirements to demonstrate, using modeling, “how each applicable WLA will be 
attained using the chosen controls, by the date for ultimate attainment,” and to include “[a]n 
associated narrative providing an explanation for the schedules and controls included in the 
Plan.”7  

 As defined by these permit requirements, the TMDL Implementation Plan functions as a 
compliance schedule and must therefore comply with the Clean Water Act’s standards for such 
schedules.  EPA regulations state that if compliance with water quality-based requirements such 
as WLAs cannot be achieved immediately upon permit issuance, the permit may “specify a 
schedule of compliance leading to compliance with CWA and regulations.”8  In the District’s 
MS4 permit, EPA implemented this regulatory mandate by requiring DDOE to develop its own 
compliance schedule in the form of the TMDL Implementation Plan (hereinafter “TMDL IP”).  
Under EPA rules, such schedules must be designed to achieve compliance “as soon as 

                                                 
1 33 U.S.C. §§ 1313(c)(1)-(2). 
2 Id. § 1313(d)(1); 40 C.F.R. § 130.7(c). 
3 40 C.F.R. §§ 130.2(g)-(i). 
4 40 C.F.R. § 122.44(d)(1)(vii)(B). 
5 EPA Region III, Permit for the District of Columbia Municipal Separate Storm Sewer System, NPDES Permit No. 
DC0000221  at § 4.10.3 (effective Oct. 7, 2011, modified Nov. 9, 2012), available at 
http://www.epa.gov/reg3wapd/pdf/pdf_npdes/stormwater/DCMS4/MS4FinalLimitedModDocument/FinalModifiedP
ermit_10-25-12.pdf (hereinafter “MS4 Permit”).  
6 Id. 
7 Id. 
8 40 C.F.R. § 122.47(a).   

http://www.epa.gov/reg3wapd/pdf/pdf_npdes/stormwater/DCMS4/MS4FinalLimitedModDocument/FinalModifiedPermit_10-25-12.pdf
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possible.”9  The District’s MS4 permit explicitly requires DDOE to comply with the regulatory 
provisions establishing the “as soon as possible” standard.10  Indeed, in the draft TMDL IP, 
DDOE appropriately acknowledges that the Clean Water Act’s “as soon as possible” standard 
governs the plan’s implementation schedule.11 

 Finally, because the permit specifies that “EPA will incorporate elements of the 
Consolidate [sic] TMDL Implementation Plan as enforceable permit provisions, including 
milestones and final dates for attainment of applicable WLAs,” the TMDL IP must also meet the 
legal standard for MS4 permits themselves.12  Specifically, any element of the TMDL IP 
incorporated into the permit must satisfy the Clean Water Act’s mandate that MS4 permits “shall 
require controls to reduce the discharge of pollutants to the maximum extent practicable,” often 
known as the MEP standard.13  Courts have interpreted this standard to require pollution 
reduction “to the extent that it is feasible or possible.”14 

II. The Proposed Plan Falls Short of These Requirements Because It Fails to Include – 
or Even Evaluate – Available, Practicable Actions That Could Accelerate the 
Implementation Schedule 

The approach to achieving pollution reduction goals embodied in the TMDL IP can be 
summarized as an indefinite continuation of the status quo.  As the document states, “The 
Implementation Plan Strategy is based on the ability of the existing programs to close the gap 
between an individual current condition load and the MS4 WLA.”15  In other words, the TMDL 
IP offers a forecast of future pollution reductions based exclusively on DDOE’s current level of 
effort.   

The TMDL IP does not present a forward-looking plan for taking steps to attain WLAs.  
In fact, it contains no steps at all.  Instead, DDOE proposes to continue doing what it is currently 
doing, and no more, forever.  The existing programs upon which the plan relies are the District’s 
regulations for stormwater management on private property and, to a lesser extent, ongoing 
efforts to retrofit already-developed areas with stormwater controls (including voluntary 
incentive programs for private landowners and installation of retrofits by DDOE).  It evaluates or 

                                                 
9 Id. § 122.47(a)(1); see also 21 DCMR § 1105.9. 
10 MS4 Permit at § 1.4 (“The permittee must manage, implement and enforce a stormwater management program 
(SWMP) in accordance with the Clean Water Act and corresponding stormwater NPDES regulations, 40 C.F.R. Part 
122 . . .”). 
11 DDOE, Consolidated Total Maximum Daily Load (TMDL) Implementation Plan Report at 6 (May 8, 2015), 
available at http://dcstormwaterplan.org/wp-content/uploads/TMDL_IP_with_Appendices.pdf (hereinafter “TMDL 
IP”) (noting, in overview of regulatory requirements for the TMDL IP, that “the schedule will be designed to 
achieve the WLAs as soon as possible”). 
12 MS4 Permit at § 4.10.3. 
13 33 U.S.C. § 1342(p)(3)(B)(iii). 
14 Defenders of Wildlife v. Babbitt, 130 F.Supp.2d 121, 131 (D.D.C. 2001) (internal citations omitted); see also 
Friends of Boundary Waters Wilderness v. Thomas, 53 F.3d 881, 885 (8th Cir. 1995) (“feasible” means “physically 
possible”).  
15 TMDL IP at 75. 
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incorporates no other actions or programs, either now or in the future.  Neither does it 
contemplate a process for securing new resources that might support an increased level of 
implementation at a later date.  Rather, “The IP was developed based on known public resources 
and projected rates of regulated development and redevelopment.”16 

While the plan states that DDOE conducted a “scenario analysis,” the only scenarios 
analyzed were various projections for future private development.  With regard to DDOE-
controlled actions and policies, no scenarios were modeled other than the current portfolio of 
efforts—efforts that are anticipated to result in new stormwater controls for only 3% of the MS4 
area by 2040.17  Indeed, because the TMDL IP includes no new actions or strategies that could 
accelerate the pace of pollution reduction, its implementation schedule is incredibly lengthy.  
The plan projects attainment of 41 WLAs by 2040, 113 WLAs by 2127, and all 204 WLAs by 
2154.18 

The ultimate attainment date of 2154 is ridiculous on its face; indeed, even a date 
substantially closer than 139 years off would be absurd.  DDOE seems to acknowledge this fact 
by burying any references to the final attainment date deep within the plan and omitting it from 
public outreach documents summarizing the plan.19  However, to be clear, our primary objection 
to the plan, and its fundamental legal defect, is not the attainment date per se—which DDOE 
indicates might be the product of technical problems with the underlying TMDLs—but rather the 
plan’s failure to evaluate any alternative actions or policy options that could increase the pace of 
pollution reductions and WLA attainment. 

This failure causes the plan to violate the legal standards that govern it: the “as soon as 
possible” standard for compliance schedules and the “maximum extent practicable” standard for 
MS4 permit requirements.  DDOE has not even attempted to make a showing that its current 
stormwater management efforts—limited to “known resources” and the present regulatory 
requirements for development—are the maximum that it could do to achieve clean water targets 
as soon as possible.  If DDOE would have the public and EPA believe that it has exhausted 
every practicable method of controlling stormwater pollution, then it must explain why that is so.  
It is hard to imagine that such an explanation would hold water, as DDOE does not appear to 
have evaluated the feasibility of any other strategies that could speed up the pace of 
implementation, such as the ones we describe in more detail below.   

                                                 
16 TMDL IP at ES-4; see also id. at 121. 
17 TMDL IP at 72, 79; see also DDOE, Consolidated Total Maximum Daily Load (TMDL) Implementation Plan 
Interim Report Scenario Analysis at 28-31, 37 (May 8, 2015), available at http://dcstormwaterplan.org/wp-
content/uploads/FinalScenarioAnalysisReport_May2015.pdf (hereinafter “Scenario Analysis”). 
18 TMDL IP at 83. 
19 See TMDL IP at 76 (first mention of the 2154 deadline); DDOE, “DC Stormwater Plan,” 
http://dcstormwaterplan.org/wp-content/uploads/ExecutiveSummary_InteractivePDF.pdf (providing no information 
about implementation timeframes beyond 2040). 

http://dcstormwaterplan.org/wp-content/uploads/FinalScenarioAnalysisReport_May2015.pdf
http://dcstormwaterplan.org/wp-content/uploads/FinalScenarioAnalysisReport_May2015.pdf
http://dcstormwaterplan.org/wp-content/uploads/ExecutiveSummary_InteractivePDF.pdf
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 The plan’s failure to consider any additional policy options or implementation actions 
also render it ineffective as a decision-making tool.  In a public meeting, DDOE staff described 
the plan as a guide that could drive and inform practical decisions about stormwater management 
efforts in the District.  But that is exactly what this proposed plan cannot do.  By its nature, a 
permanent commitment to DDOE’s current suite of policies and programs obviates both the need 
and the opportunity to make any decisions at all. 

 In some sections, the plan seems to suggest that “adaptive management” might lead to the 
adoption of new actions or policies in the future.  To the extent they imply that the plan might 
become more aggressive in the coming years, these suggestions are misleading.  As described in 
the plan, the TMDL IP will be amended in two kinds of circumstances.  First, it might be 
adjusted to reflect revised TMDLs or new knowledge about stormwater BMPs.20  These 
adjustments might result in new projected attainment dates for WLAs, but they would not entail 
any changes to what DDOE will actually be doing.  Second, the TMDL IP might be amended to 
incorporate additional control efforts if the plan’s proposed benchmarks are not met.21  Any such 
additions would do nothing to accelerate the pace of attainment compared to what is currently 
being proposed; they would only serve to maintain the progress that is projected based on 
DDOE’s current level of effort.  Thus, the “adaptive management” as proposed in the TMDL IP 
would not address the plan’s failure to maximize pollution reduction efforts and to attain WLAs 
as soon as possible. 

 It bears mentioning that the plan’s proposed timeline conflicts with the goals established 
in the mayor’s Sustainable DC Plan of achieving water quality standards in all District 
waterways by 2032 and controlling 75% of the District’s land area with green infrastructure by 
the same year.22  It is also dramatically inconsistent with the deadlines established in the 
Chesapeake Bay TMDL, which requires all pollution control measures needed to restore the Bay 
and its tidal rivers, and to meet its nutrient and sediment wasteload allocations, to be in place by 
2025 (with an interim requirement that 60% of the reductions necessary to achieve applicable 
water quality standards occur by 2017).23  By contrast, the TMDL IP states that the District’s 
Bay TMDL WLAs will not be fully attained until the end of the century.24  In a footnote, DDOE 
claims that any inconsistencies between the plan’s projected WLA attainment dates and the 
projections reported to the Chesapeake Bay Program result from the use of a different, more 
conservative model in developing the TMDL IP.25  DDOE should provide additional explanation 

                                                 
20 TMDL IP at ES-5, 98, 101. 
21 TMDL IP at 94, 98-100. 
22 Sustainability DC, Sustainable DC Plan at 13, 99 (2012), available at http://www.sustainabledc.org/wp-
content/uploads/2012/10/SDC-Final-Plan_0.pdf.  
23 U.S. EPA Region 3, Chesapeake Bay Total Maximum Daily Load for Nitrogen, Phosphorus and Sediment at 7-2 
(Dec. 29, 2010), available at http://www.epa.gov/reg3wapd/tmdl/ChesapeakeBay/tmdlexec.html. 
24 TMDL IP at Appendix D, Table D-23 (indicating that the phosphorus WLA for Bay segment POTTF_DC will be 
attained in 2099); but see TMDL IP at 85 (stating, contrary to the dates presented in Appendix D, that all 
Chesapeake Bay WLAs will be met by 2092). 
25 TMDL IP at 85 n. 8. 

http://www.sustainabledc.org/wp-content/uploads/2012/10/SDC-Final-Plan_0.pdf
http://www.sustainabledc.org/wp-content/uploads/2012/10/SDC-Final-Plan_0.pdf
http://www.epa.gov/reg3wapd/tmdl/ChesapeakeBay/tmdlexec.html
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about why the factors mentioned in the footnote—particularly the BMP inventory and the choice 
of EMCs—yielded such widely divergent projections from the Bay model; this information is 
necessary for stakeholders to properly evaluate this claim.  Regardless, even if one assumes that 
the TMDL IP’s model is indeed overly conservative with regard to Chesapeake Bay WLA 
attainment dates, and that the projections reported to the Bay program are correct, the District is 
still not on track to meet the Bay TMDL’s 2017 interim deadline.  The Chesapeake Bay 
Foundation has found that the District is “far off pace” from its impervious surface management 
targets and that significant acceleration is needed to reach the goals established in Bay TMDL 
planning documents.26  Thus, even aside from the alleged discrepancies between the two models, 
other evidence suggests that the pace of current efforts described in the TMDL IP is not 
sufficient to meet Bay TMDL deadlines. 

This proposal also conflicts with EPA’s policy that stormwater permit conditions should 
grow increasingly stringent over time.  As the agency explained when it promulgated its national 
stormwater permitting regulations, “EPA anticipates that storm water management programs will 
evolve and mature over time,” and that MS4 permits “will be written to reflect changing 
conditions that result from program development and implementation and corresponding 
improvements in water quality.”27  Re-emphasizing this policy a few years later, the agency 
again expressed its expectation that stormwater control efforts under MS4 permits “should 
continually adapt to current conditions.”28  In other words, successive iterations of stormwater 
permits should contain new and more protective requirements for controlling the discharge of 
pollutants in runoff.  The TMDL IP seems to recognize this federal policy, noting that EPA’s 
Interim Permitting Approach Policy from 1996 anticipated “that a suite of BMPs will be used in 
the initial rounds of permits and that these BMPs will be tailored in subsequent rounds.”29  
Locking DDOE into its current level of effort, in a plan that will be incorporated into the 
District’s MS4 permit, is fundamentally incompatible with this policy, as it leaves no room for 
“tailoring,” “adapting,” “evolving,” or “maturing.” 

 To come into compliance with EPA policy, Chesapeake Bay TMDL deadlines, and Clean 
Water Act standards, DDOE must revise the plan to evaluate, and incorporate as appropriate, 
additional practicable stormwater pollution control efforts, and it must demonstrate that the 
ultimate efforts it chooses will attain WLAs as soon as possible.  Such additional efforts could 
include adopting new programs or tweaking existing programs to maximize pollutant reductions.  
DDOE should model scenarios representing different combinations of actions to determine 
which ones can practicably achieve the greatest results.  EPA described this analytical process in 

                                                 
26 Chesapeake Bay Foundation & Choose Clean Water Coalition, District of Columbia Milestones: 2014-15 Interim 
Progress at 2 (July 2015), available at http://www.cbf.org/document.doc?id=2367. 
27 National Pollutant Discharge Elimination System Permit Application Regulations for Storm Water Discharges, 55 
Fed. Reg. 47,990, 48,052 (Nov. 16, 1990).  
28 National Pollutant Discharge Elimination System—Regulations for Revision of the Water Pollution Control 
Program Addressing Storm Water Discharges, 64 Fed. Reg. 68,722, 68,754 (Dec. 8, 1999). 
29 TMDL IP at 99. 
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its guidance for evaluations of Chesapeake Bay Watershed Implementation Plans (like the 
TMDL IP, a plan for attaining total maximum daily load allocations).30  In that guidance, EPA 
expressed an expectation that implementation plans should ask, and answer, questions such as 
the following: 

“How could existing regulatory and incentive-based programs be modified or targeted to 
achieve additional [pollutant] reductions? When might these modifications occur?” 

“How does the … jurisdiction propose possibly modifying technical standards, BMP 
manuals, [or] permitting strategies … ?  What additional controls might be required?” 

“How is the … jurisdiction proposing to assure that adequate resources (e.g., funding, 
FTE, tools) are available for the above commitments? When might it secure these 
resources?”31 

Such consideration of all possible alternatives and the available means for implementing 
them is the kind of analysis that DDOE should be performing in the context of this TMDL IP.  
This analysis should include, at a minimum, the following strategies, which we believe could all 
be practicably implemented in the District of Columbia: 

• Raising the stormwater retention standard for development from 1.2 inches to 2 inches.  
This increase could be implemented either immediately or in stages over a period of time.  
Federal facilities in the District are already required under federal policy to retain 1.7 
inches of stormwater, indicating that a regulatory standard greater than 1.2 inches is 
feasible.32  (In fact, the TMDL IP explicitly acknowledges that 2 inches of retention will 
be necessary to attain WLAs at all in some subwatersheds, as discussed in more detail 
below.) 
 

• Raising the stormwater retention standard for substantial improvement projects.  The 
stormwater rules require substantial improvement projects (alterations to a building 
costing at least 50% of the market value of the structure) to retain 0.8 inches of runoff.33  
DDOE could raise the standard for these projects to maximize the pollutant reductions 
achieved through building renovations, speeding up progress toward attaining WLAs.  
Again, DDOE could raise the standard all at once or bit by bit over time. 
 

                                                 
30 30 EPA, A Guide for EPA’s Evaluation of Phase I Watershed Implementation Plans (Apr. 2, 2010), available at 
http://archive.chesapeakebay.net/pubs/Guide_for_EPA_WIP_Evaluation_4-2-10.pdf. 
31 Id. at 5-6. 
32 See EPA, Technical Guidance on Implementing the Stormwater Runoff Requirements for Federal Projects under 
Section 438 of the Energy Independence and Security Act at 14 (Dec. 2009), available at 
http://water.epa.gov/polwaste/nps/upload/eisa-438.pdf. 
33 21 DCMR § 522.4. 

http://archive.chesapeakebay.net/pubs/Guide_for_EPA_WIP_Evaluation_4-2-10.pdf
http://water.epa.gov/polwaste/nps/upload/eisa-438.pdf
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• Expanding the universe of properties subject to the regulatory requirements.  Currently, 
the 1.2-inch retention standard applies only to new development and redevelopment sites 
larger than 5,000 square feet.34  DDOE could lower this size threshold to capture smaller 
sites.  The TMDL IP scenario analysis indicates that only sites over 5,000 square feet 
were included in the plan’s model, but these larger parcels account for only 87% of the 
MS4 area.35   
 

• Eliminating regulatory exemptions for roadway projects.  The regulations establish a 
lower standard for road projects constructed in the public right-of-way.  Unlike other 
types of projects, right-of-way projects need retain only the stormwater volume that the 
entity conducting the project—typically DDOT—determines to meet the maximum 
extent practicable standard, with no requirement to compensate for the difference using 
off-site retention.36  DDOE could require the use of off-site retention to make up the 
difference between the 1.2-inch requirement and what the project actually achieves. 
 

• Establishing a minimum efficiency for stormwater BMPs used for regulatory compliance.  
The TMDL IP states: “Current BMP efficiencies will limit the ability of BMPs to achieve 
the pollutant load reductions necessary to meet targets.  Nearly half of the annual MS4 
WLAs require load reduction in excess of 80 percent, while the typical pollutant removal 
efficiency for many BMPs is less than 80 percent.”37  One logical response to this 
problem would be for DDOE to require the use of BMPs with a certain minimum 
removal efficiency that is sufficient to attain all wasteload allocations.  DDOE notes in 
the plan’s scenario analysis that the “exact type of BMP, or combination of BMPs, that 
would be constructed [to comply with the stormwater regulations] is unknown and could 
be highly variable depending on the site conditions and designer.”38  But the selection 
and design of BMPs is under DDOE’s control; in fact, DDOE already establishes 
technical performance criteria for private BMPs installed in compliance with the 
stormwater rules.39  DDOE could add a minimum removal efficiency to the list of 
technical specifications.  According to the TMDL IP, the median efficiency of retention-
based BMPs is over 83.5%, so there are clearly enough BMPs with relatively high 
efficiencies (used either individually or as part of a treatment train) to make such a 

                                                 
34 21 DCMR §§ 520.3 (subjecting “major land-disturbing activities” to the 1.2-inch retention standard), 599 
(defining “major land-disturbing activity” as an activity disturbing more than 5,000 square feet of land). 
35 Scenario Analysis at 14. 
36 21 DCMR § 521. 
37 TMDL IP at 64. 
38 Scenario Analysis at 37; see also DDOE, Consolidated Total Maximum Daily Load (TMDL) Implementation Plan 
Interim Report: Final Comprehensive Baseline Analysis at Appendix F, pages 29-31 (May 8, 2015), available at 
http://dcstormwaterplan.org/wp-content/uploads/Final_Comp_Baseline_Analysis_2015-with-Appendices.pdf 
(hereinafter “Baseline Analysis”). 
39 See DDOE, Stormwater Management Guidebook at Chapter 3 (July 2013), available at 
http://ddoe.dc.gov/sites/default/files/dc/sites/ddoe/page_content/attachments/FinalGuidebook_changes%20accepted
_Chapters%201-7_07_29_2013_compressed.pdf. 

http://dcstormwaterplan.org/wp-content/uploads/Final_Comp_Baseline_Analysis_2015-with-Appendices.pdf
http://ddoe.dc.gov/sites/default/files/dc/sites/ddoe/page_content/attachments/FinalGuidebook_changes%20accepted_Chapters%201-7_07_29_2013_compressed.pdf
http://ddoe.dc.gov/sites/default/files/dc/sites/ddoe/page_content/attachments/FinalGuidebook_changes%20accepted_Chapters%201-7_07_29_2013_compressed.pdf
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requirement practicable.40  DDOE could alternatively evaluate the practicability of 
establishing a pollutant removal efficiency standard for regulated sites as a whole, rather 
than for each BMP, which could work in tandem with the existing retention obligation. 
 

• Using residual designation authority to require stormwater retrofits on private property.  
The Clean Water Act gives permitting authorities the power—indeed, the obligation—to 
require any stormwater discharger (i.e., a developed site) to apply for a pollution control 
permit if the discharge is contributing to a violation of a water quality standard or is a 
significant contributor of pollutants to waters of the United States.41  Once this “residual 
designation authority” (RDA) is exercised, the permit issued to the discharger should 
require the implementation of stormwater controls.  Because DDOE is not the Clean 
Water Act permitting authority in the District of Columbia, it would need to work with 
EPA Region 3 to support EPA’s exercise of residual designation authority.  Pursuing this 
approach could dramatically accelerate the pace of pollution reductions by requiring the 
most problematic sites to retrofit with stormwater controls in the near term, rather than 
waiting for them to be redeveloped.  Permitting authorities have previously exercised 
RDA in several New England watersheds, proving it is a practical legal tool for requiring 
stormwater management at developed sites.42 
 

• Increasing DDOE’s own implementation of stormwater retrofits.  DDOE currently 
allocates about $9 million annually for direct investment in BMPs through its RiverSmart 
programs, DDOE-implemented green infrastructure retrofits, and DDOT projects.43  
These programs achieve modest results; at current implementation levels, they retrofit 
about 21 acres per year in the District.44  This area represents about 0.1% of the 19,750-
acre MS4 area.45  The TMDL IP states, “The annual level of funding is currently 
expected to remain constant over time, or to grow at a slow rate due to inflation.”46  The 
plan does not attempt to calculate how much additional money would be needed to 
implement the needed stormwater controls in public space throughout the District, to 
evaluate whether securing increased funding would be practicable, or to estimate the 

                                                 
40 TMDL IP at 79. 
41 33 U.S.C. § 1342(p)(2)(E); 40 C.F.R. § 122.26(a)(9)(i)(D). 
42 See Vermont Agency of Natural Resources, Department of Environmental Conservation, Final Designation 
Pursuant to the Clean Water Act for Designated Discharges to Bartlett, Centennial, Englesby, Morehouse and 
Potash Brooks (Nov. 2009), available at 
http://www.vtwaterquality.org/stormwater/docs/swimpairedwatersheds/sw_rda_final_determination.pdf; U.S. EPA 
Region 1, Final Determination Under Section 402(p) of the Clean Water Act—Long Creek (Oct. 2009), available at 
http://www.epa.gov/region1/npdes/stormwater/assets/pdfs/LongCreekFinalResidualDesignation.pdf; U.S. EPA 
Region 1, Residual Designation Pursuant to Clean Water Act—Charles River (Nov. 2008), available at 
http://www.epa.gov/region1/charles/pdfs/RODfinalNov12.pdf. 
43 TMDL IP at 124-125. 
44 TMDL IP at 73. 
45 TMDL IP at 1. 
46 TMDL IP at 125. 
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increase in the pace of retrofits that could be achieved as a result.  DDOE should explore 
options for securing additional resources that could support increased direct investment in 
retrofit BMPs.  These options could include raising the stormwater fee (as discussed 
below), implementing a public-private partnership like the one underway in neighboring 
Prince George’s County, leveraging additional funding through partner District agencies 
like DDOT, or any other funding strategies that might be appropriate.  Without fully 
investigating available options, DDOE cannot claim to have maximized the pace of 
pollution reductions.  The fact that other jurisdictions in the region are committing to 
significantly greater expenditures on stormwater retrofits—$100 million over three years 
in Prince George’s County,47 $363 million over six years in Montgomery County48—
indicates that a greater investment would be both practicable for DDOE as well as 
necessary to speed up watershed restoration efforts.  
 

• Optimizing the locations of DDOE’s implementation of retrofits.  Aside from the number 
of stormwater retrofits that DDOE installs, the locations where those retrofits are put into 
place could affect the pace of WLA attainment.  DDOE could identify specific projects 
with maximum pollution reduction benefit and prioritize them for implementation to 
achieve the greatest results as early as possible.  This is what surrounding local 
jurisdictions such as Montgomery County, Maryland have done.49  While the draft 
TMDL IP asserts that such project lists exist, they have not been included in the plan.50  
In the Anacostia watershed, the Anacostia Watershed Restoration Plan already identifies 
many potential stormwater retrofit sites that could serve as a starting point for DDOE’s 
project identification process.51 
 

• Raising the District’s stormwater fee to incentivize more voluntary retrofits.  Another 
strategy for accelerating the pace of pollution control implementation on private land is to 
create incentives for voluntary retrofits by raising the District’s impervious surface fee.  
Increasing the fee makes retrofits more attractive because the resulting discount will be 
worth more.  At the same time, raising the rate would provide more resources for 
DDOE’s direct investment in stormwater controls, and would be more commensurate 

                                                 
47 See Prince George’s County & Corvias Solutions, Clean Water Partnership: Frequently Asked Questions at 2 
(2015), available at 
http://www.princegeorgescountymd.gov/sites/StormwaterManagement/Documents/CWP_FAQ.pdf. 
48 Press Release, Montgomery County, Maryland, Record Funding for School Construction Highlights Leggett’s 
Six-Year Capital Budget; Investment Boosted in Transportation, Infrastructure, Job Creation Initiatives (Jan. 15, 
2014), available at http://www6.montgomerycountymd.gov/apps/News/press/PR_details.asp?PrID=13287. 
49 Montgomery County, Montgomery County Coordinated Implementation Strategy at 21-23, 24-31, Appendices 3 
and 4 (Jan. 2012), available at 
http://www.montgomerycountymd.gov/DEP/Resources/Files/ReportsandPublications/Water/Countywide%20Imple
mentation%20Strategy/Countywide-coordinated-implemented-strategy-12.pdf. 
50 TMDL IP at 118. 
51 U.S. Army Corps of Engineers et al., Anacostia River Watershed Restoration Plan and Report (Feb. 2010), 
available at http://www.anacostia.net/plan.html. 

http://www.princegeorgescountymd.gov/sites/StormwaterManagement/Documents/CWP_FAQ.pdf
http://www6.montgomerycountymd.gov/apps/News/press/PR_details.asp?PrID=13287
http://www.montgomerycountymd.gov/DEP/Resources/Files/ReportsandPublications/Water/Countywide%20Implementation%20Strategy/Countywide-coordinated-implemented-strategy-12.pdf
http://www.montgomerycountymd.gov/DEP/Resources/Files/ReportsandPublications/Water/Countywide%20Implementation%20Strategy/Countywide-coordinated-implemented-strategy-12.pdf
http://www.anacostia.net/plan.html
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with the costs that stormwater pollution imposes on the community in the form of 
impaired waters and other harms.  The TMDL IP assumes that the revenue generated by 
the fee will remain constant over time,52 but DDOE sets the stormwater fee rates through 
administrative rulemaking and can raise them in the future if it chooses. 
 

• Increasing the implementation of non-structural stormwater controls (programmatic 
activities).  DDOE has included some non-structural (programmatic) stormwater controls 
in the modeling tool: stream restoration, street sweeping, impervious surface reduction, a 
coal tar sealant ban, and a phosphorus fertilizer ban.53  Others, such as catch basin 
cleaning, pet waste removal, and illicit discharge detection and elimination, were not 
included because DDOE is not currently tracking the appropriate implementation metrics 
to quantify the reductions they achieve.54  The TMDL IP does not propose increased 
implementation efforts for any of these practices, regardless of whether they are included 
in the modeling tool.  DDOE should determine the increased level of effort for each 
program that would be feasible and calculate the reductions that each could achieve over 
time (along with beginning to track the necessary metrics to quantify reductions).  Even if 
a programmatic activity’s reductions are not currently quantifiable, the TMDL IP should 
nonetheless establish performance benchmarks based on relevant objective metrics, with 
goals for targeted annual increases in these areas.  The fact that an activity’s pollution 
reductions cannot be calculated in DDOE’s modeling tool does not mean those reductions 
are not occurring; the water quality benefits of those reductions can be observed through 
DDOE’s outfall monitoring efforts instead. 

Remarkably, the TMDL IP does not consider a single one of these options, nor any others 
not included in this list.  DDOE must evaluate and incorporate as appropriate any additional 
actions that are practicable and would contribute to attaining WLAs as soon as possible.  
Analyzing all of the options that are potentially available is necessary if DDOE and the public 
are to understand which strategies would make a difference in achieving clean waterways in the 
District.  If particular strategies are shown to accelerate the clean-up schedule, that knowledge 
should create the political will to support DDOE’s efforts. 

 

 

                                                 
52 TMDL IP at 122. 
53 Baseline Analysis, Appendix F at 36-37. 
54 Id.; see also TMDL IP at 37-38 (“Note that sufficient information was not available to quantify the load reduction 
achieved by all existing non-structural BMPs – even for those for which load reduction methodologies were 
available . . . In some cases, even when appropriate methodologies for quantifying load reduction were identified, 
insufficient information was collected to allow quantification of that load reduction . . . Conducting the data 
collection necessary to quantify the impacts of these BMPs is among the implementation actions proposed in the 
Consolidated TMDL IP.  Should the required information be collected in the future, the impact of these BMPs will 
be modeled in the IP Modeling Tool and used to evaluate progress towards meeting WLAs.”).  



12 
 

III. The Proposed Plan Also Fails to Satisfy the MS4 Permit Requirement to Explain 
How WLAs Will Be Met 

In proposing to implement local stormwater programs at the same level of effort 
indefinitely, DDOE’s plan not only fails to maximize the pace of pollution reductions but also 
fails to explain how some pollution reduction targets will be achieved at all.   

The District’s MS4 permit requires the TMDL IP to include a “[d]emonstration using 
modeling of how each applicable WLA will be attained using the chosen controls, by the date for 
ultimate attainment,” along with “[a]n associated narrative providing an explanation for the 
schedules and controls included in the Plan.”55  But the TMDL IP explicitly acknowledges that 
the actions contained in the plan will not be sufficient to ever attain some  of the District’s 
stormwater WLAs.  According to the plan, retrofitting the entire MS4 area to meet the 1.2-inch 
retention standard will not control enough stormwater to meet all WLAs.56  In fact, it would only 
lead to attainment of 113 out of the 204 total WLAs that apply to the District’s stormwater 
discharges.  “Only by increasing the retention depth to 2 inches [in certain subwatersheds] will 
all WLAs be met.”57 

But the plan does not propose to raise the standard beyond 1.2 inches at any point.  
Instead, it “assume[s] that some combination of new technologies, improved BMP efficiencies, 
or BMP treatment trains will allow load reduction to continue after this date”—i.e., 2127, when 
DDOE projects that all of the MS4 area will have been retrofitted to meet the 1.2-inch 
standard.58  This assumption is arbitrary and unsupported by any articulated facts or reasonable 
expectations.  It relies on wishful thinking instead of committing to undertake additional 
strategies that are available now, which could actually lead to the attainment of pollution 
reduction goals. 

 As a result, the TMDL IP successfully demonstrates how only slightly more than half of 
applicable WLAs will be attained.  As for the rest, the plan completely fails to explain how 
DDOE’s chosen controls will lead to compliance, and therefore it violates the requirements of 
the MS4 permit.  Moreover, because the plan’s key elements are to be incorporated into the MS4 
permit itself, this insufficient demonstration of compliance also would fall short of the Clean 
Water Act’s mandate that discharge permit conditions be “consistent with the assumptions and 
requirements of any available wasteload allocation.”59   

                                                 
55 MS4 Permit at § 4.10.3. 
56 TMDL IP at ES-4 (“[M]odeling results show that even when 100 percent of the MS4 area is retrofitted to retain 
the 1.2” storm event (effectively eliminating runoff from 90 percent of the storms in the District), this level of 
control will still be insufficient to achieve many WLAs and additional measures will be required.”). 
57 TMDL IP at 62. 
58 TMDL IP at 76. 
59 40 C.F.R. § 122.44(d)(1)(vii)(B). 
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 DDOE must revise the plan to explain the strategies that it will use to attain all WLAs, 
supporting this explanation with modeling.  The strategies we have suggested in the previous 
section of these comments are all available options for DDOE to consider in this regard.  Part of 
this process should include providing further detail about the differing strategies that are needed 
in different MS4 subwatersheds.  The plan notes that some watersheds require less retention 
capacity than others in order to meet WLAs,60 but this observation is not reflected in DDOE’s 
proposed plan, which lacks watershed-specific strategies.  Each watershed is different, and 
DDOE must craft a plan to accommodate those differences.61  The revised TMDL IP must 
address this geographic issue by incorporating the apparent need to deviate from the 1.2-inch 
standard depending on a development project’s location in the relevant watershed. 

 Perhaps even more critically, it must include an explicit commitment to apply the needed 
stormwater retention throughout the entire MS4 area, as DDOE acknowledges will be necessary.  
In projecting future pollution reductions based on forecasted rates of development, the TMDL IP 
assumes that the entire MS4 area will be redeveloped and retrofitted with BMPs by 2127.62  But 
nowhere does the plan actually state that DDOE will revise the rules to apply to 100% of sites in 
the MS4 area, including smaller sites, which are presently unregulated (as discussed above).  
Committing to bring all sites in the MS4 area into the regulatory program is clearly necessary in 
order to demonstrate that all WLAs will be achieved.  

We recognize that DDOE intends to revise some of its TMDLs to address technical 
issues.63  It may be possible that these revisions might lead to new wasteload allocations that are 
attainable with a lower amount of stormwater control.  However, the MS4 permit requires the 
plan to address all WLAs as they currently exist.64 

IV. The Plan Does Not Adequately Justify the Proposed Interim Milestones  

The District’s MS4 permit requires the TMDL IP to include interim milestones, which 
will become enforceable upon EPA’s approval of the plan.  The permit states that milestones 
“should be expressed in numeric terms, i.e. as a volume reduction, pollutant load, specific 
implementation action or set of actions or other objective metric, when possible and 
appropriate.”65  Accordingly, DDOE has proposed the following milestones in the TMDL IP: 
from 2016 to 2040 (the time period during which development projections are available from the 
Office of Planning), milestones are presented as the number of acres controlled by stormwater 
BMPs to the 1.2-inch retention standard; and from 2041 to 2154, milestones are presented as 
                                                 
60 TMDL IP at 62. 
61 See, e.g., Montgomery County, Watershed Implementation Plans, 
http://www.montgomerycountymd.gov/DEP/water/county-implementation-strategy.html#plans (establishing a 
distinct plan and strategy for each watershed in the county). 
62 TMDL IP at 76. 
63 TMDL IP at 15-16. 
64 MS4 Permit at § 4.10.3 (“Unless and until an applicable TMDL is no longer in effect (e.g., withdrawn, reissued or 
the water delisted), the Plan must include the elements in 1-3 above for each TMDL as approved or established.”). 
65 MS4 Permit at § 9. 

http://www.montgomerycountymd.gov/DEP/water/county-implementation-strategy.html#plans
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pollutant load reductions, extrapolated from the rate of reductions achieved by stormwater BMP 
implementation during the 2016-2040 period.66 

The MS4 permit mandates that “milestone intervals will be as frequent as possible but 
will in no case be greater than five (5) years.”67  The TMDL IP does not explain why five years 
is the most frequent possible interval for the selected milestones.  DDOE bears the burden of 
proof under this permit requirement to explain why its chosen intervals are as “frequent as 
possible,” so it must include such an explanation in the plan.  If an interval period shorter than 
five years is possible, the TMDL IP must be revised to incorporate additional, more frequent 
milestones.  Adding milestones with shorter intervals could be done with a greater degree of 
confidence if DDOE incorporates additional strategies into the plan, as discussed above in 
Section II, particularly those strategies whose implementation DDOE directly controls. 

V. The Plan Should Address Future Efforts to Improve the Accuracy of the Modeling 
Tool 

The modeling tool underlying the TMDL IP is critical to the plan’s success, as it 
represents DDOE’s primary method of predicting the load reductions that can be achieved 
through stormwater management strategies, and therefore of setting timelines and interim 
pollution reduction targets.  However, given the enormous deviation between the modeling tool’s 
projections and those of the Chesapeake Bay TMDL model, there is reason to question the 
accuracy of the tool.68  DDOE must be careful to ensure that the modeling tool is as precise as 
possible to improve confidence in the plan’s projections.  Central to this process is providing the 
best possible inputs to the model and continuing to refine and improve those inputs over time. 

 Two of the primary inputs to the modeling tool are information about BMPs (including 
an inventory of existing BMPs, and generalized BMP pollutant reduction efficiency data) and 
information about event mean concentrations (EMCs, used to determine pollutant loading 
estimates from different land uses).  The assumptions that DDOE and its consultants made about 
these key inputs were reasonable given the need to “start up” the model, but additional scrutiny 
should be placed on refining these parameters moving forward.  The TMDL IP should detail the 
methods that DDOE intends to use to improve the information about these parameters over time. 

First, DDOE should continue to search out better, more accurate info about EMCs.  The 
EMCs used in the modeling tool were determined based on a literature search and previous 
monitoring results in District watersheds, with the final EMCs selected based on “best 
professional judgment.”  This is a reasonable approach, but collectively these EMC data 
comprise a major input to the tool and consequently any variation in EMC values will have a 
large impact on projected pollutant removal and WLA attainment dates.  DDOE should explain 

                                                 
66 TMDL IP at 95-98, Appendix E. 
67 MS4 Permit at § 4.10.3. 
68 See TMDL IP at 85 n.8. 
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how it intends to collect improved data moving forward as the scientific understanding of EMCs 
advances. 

 Second, the plan should explain how DDOE will gather and track improved information 
about BMPs.  The tool uses a database of installed BMPs, which required “best professional 
judgment” to assemble and refine because the data were assembled from a variety of sources 
with differing degrees of confidence with respect to their accuracy.  Again, as in the estimation 
of EMCs, modeled BMP sizing and efficiency could vary greatly from actual BMP parameters 
and conditions.  DDOE made assumptions about many BMPs installed prior to 2014, which 
would affect the “current condition” that is compared to the “baseline” estimated for the start of 
the TMDL implementation period.  Moving forward, data pertaining to pollutant removal 
efficiency should be captured about installed BMPs and collected in a consistent manner that 
requires making fewer assumptions about critical model inputs.   

 BMP maintenance is another important issue with significant implications for BMP 
function; if practices are not maintained, then they are not likely to achieve their predicted 
reductions.  Maintenance does not seem to have been taken into account when developing the 
inventory of existing BMPs and their effectiveness.  This oversight is probably of limited 
consequence now given that existing BMPs have made only a very small dent in the District’s 
necessary pollutant reductions.69  However, maintenance information must be tracked and 
incorporated—for example, by using a discount factor to account for the reduced effectiveness of 
older BMPs—as DDOE assesses future progress.   

 With regard to both of these model inputs, the TMDL IP should provide more detail 
about how the model will be calibrated using any improved information that DDOE collects.  
The plan mentions a “Scientific Advisory Panel” to oversee these issues in the future, but it is not 
clear, for example, about how measured removal efficiencies (as obtained through the ongoing 
monitoring program) will be fed back to the modeling effort.  The TMDL IP should detail how 
the model could be calibrated using new accumulations of results and information with respect to 
EMCs and BMPs.  The process of refining the model based on water quality monitoring (given 
actual data obtained from testing) should be detailed in the IP.  A process for refining each major 
input category (EMC and BMP efficiency) should be also be included, along with procedures for 
feeding back real-world monitoring EMC and BMP results into new versions of the model.  

VI. The Plan Should Address the Potential Impacts of the Volume Credit Trading 
Program 

The District’s stormwater regulations for development include a volume credit trading 
program that allows regulated sites to achieve less than the full retention volume on-site if they 

                                                 
69 See TMDL IP at 64 (“The existing inventory of BMPs represents a start, but generally achieves less than 5 percent 
of the pollutant load reduction that is needed, except for trash . . .”). 
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purchase credits from other parties who have installed retention capacity elsewhere.70  This 
trading program is not mentioned anywhere in the TMDL IP. 

DDOE is unable to predict how this program will affect the geographic distribution of 
stormwater controls in the District, and particularly within the MS4 service area, over time.  
However, the existence of the program will almost certainly result in a shift in the location where 
stormwater controls are implemented, as compared to the Office of Planning’s development 
projections.  Thus, it is possible that the installation of stormwater retention could be shifted 
outside the MS4 area, with sites outside the MS4 acting as net credit sellers and sites inside the 
MS4 acting as net credit purchasers.  In this scenario, less stormwater control would be 
implemented in the MS4 area than the TMDL IP predicts. 

Regardless of whether this scenario is more likely to occur than other potential outcomes, 
it is at least plausible and the plan needs to clearly establish what DDOE will do to make up the 
difference should it ultimately happen.  For example, DDOE might plan to increase its own 
direct investment in green infrastructure to compensate for the shortfall.  Whatever strategy 
DDOE chooses, it must be described in the TMDL IP. 

Further, in subwatersheds where greater retention capacities are needed to attain 
wasteload allocations (as discussed above in Section III), DDOE should increase the required 
amount of on-site retention and reduce or eliminate the portion of the regulatory obligation that 
can be met through the purchase of credits.  This measure is needed to ensure that necessary 
retention capacity is not shifted outside these subwatersheds to areas where it is less essential to 
achieving water quality goals. 

VII. The Proposed Monitoring Does Not Satisfy Permit Requirements to Track WLA 
Attainment 

The TMDL IP proposes to use modeling results as the primary method of tracking the 
achievement of WLAs, only using outfall water quality monitoring data to confirm the results 
after the modeling tool indicates that a wasteload allocation has been met.71  This approach 
concerns us because of the potential inaccuracies in the inputs to the modeling tool, and thus the 
uncertainty inherent in the tool’s results, as described above in Section V of these comments.  As 
DDOE acknowledges by proposing to verify results using outfall monitoring, only actual water 
quality testing can confirm the amount of real-world progress that implementation has made. 

 The District’s MS4 permit requires DDOE to devise a monitoring program that includes 
“necessary monitoring for purposes of . . . wasteload allocation tracking,” and that “monitoring 
must be adequate to determine if relevant WLAs are being attained within specified timeframes 
in order to make modifications to the relevant management programs, as necessary.”72  The 
                                                 
70 See DDOE, “Stormwater Retention Credit Trading Program,” http://green.dc.gov/src.  
71 TMDL IP at 99, 105. 
72 MS4 Permit at § 5.1.1. 

http://green.dc.gov/src
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combination of modeling and monitoring proposed in the TMDL IP does not meet these criteria 
because it is not sufficient for tracking WLAs.  “Tracking,” defined as “following,” “observing,” 
and “plotting the path of,”73 suggests that monitoring should be done over time to assess 
progress, not performed one time after that progress may already be complete.  DDOE’s proposal 
would foreclose the possibility that monitoring results could actually lead to modifications in 
management programs in enough time to ensure that attainment deadlines are met; by the time 
outfall verification monitoring would occur, the achievement date may have already passed.  In 
the most extreme example, for those WLAs with projected attainment dates beyond 2100, 
DDOE’s proposal would not require any water quality testing to verify progress until 
implementation has been underway for over a century.  This would defy the very purpose of the 
permit’s monitoring requirements. 

 DDOE must incorporate additional monitoring—as opposed to modeling—into the 
TMDL IP that would be sufficient to track progress as it occurs and to allow for timely adaptive 
management.  It should also explain how monitoring results will be used to refine and validate 
the modeling tool moving forward. 

* * * 

  

  

                                                 
73 Merriam-Webster, http://www.merriam-webster.com/dictionary/track.  

http://www.merriam-webster.com/dictionary/track
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Thank you again for the opportunity to provide these comments.  We would be glad to 
further discuss our recommendations with you at your convenience. 

Sincerely, 

 

Rebecca Hammer, Esq. 
Staff Attorney, Water Program 
Natural Resources Defense Council 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
(202) 513-6254 / rhammer@nrdc.org  

together with: 

Dan Smith, Public Policy & Advocacy 
Director 
Anacostia Watershed Society 
dsmith@anacostiaws.org  

Bill Snape, Senior Counsel 
Center for Biological Diversity 
bsnape@biologicaldiversity.org  

Kim Coble, Vice President 
Chesapeake Bay Foundation 
kcoble@cbf.org   

Brent Bolin, Chesapeake Regional Director 
Clean Water Action 
bbolin@cleanwater.org  

Chris Weiss, Executive Director 
DC Environmental Network 
cweiss@dcen.net  

Jennifer Chavez, Staff Attorney 
Earthjustice 
jchavez@earthjustice.org  

Maurie Kathan, Treasurer of the Board 
Little Falls Watershed Alliance 
treasurer@lfwa.org 

Phillip Musegaas, Legal Director 
Potomac Riverkeeper Network  
phillip@prknetwork.org  

Betsy Nicholas, Executive Director 
Waterkeepers Chesapeake 
betsy@waterkeeperschesapeake.org  

Marchant Wentworth 
Wentworth Green Strategies 
marchant_wentworth@msn.com   
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